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INTRODUCTION 


ExtTrActs From 
AN OPEN LETTER TO THE AMERICAN BAR 
By Hon. ALTon B. PARKER 


THE MARSHALL-WYTHE SCHOOL OF GOVERNMENT AND 
CITIZENSHIP 


AT THE COLLEGE OF WILLIAM AND MARY IN VIRGINIA 


“The establishment of such a school at the ancient College of 
William and Mary, founded in 1693, at Williamsburg, Virginia, 
is contemplated. * * * 

“She educated Thomas Jefferson, who drew the Declaration; 
Edmund Randolph, the able coadjutor of Madison in the Federal 
Convention, and James Monroe, who gave us the Monroe 
Doctrine. 

“Founded in 1779, and continuing to the Civil War, William 
and Mary’s Law School was the oldest in this country. Its sole 
predecessor in the Anglo-Saxon world was the Vinerian Chair at 
Oxford, where Sir William Blackstone lectured. Chief Justice 
Marshall, the expounder of the Constitution, was a law student 
et William and Mary, under George Wythe, Signer of the 
Declaration, and father of legal instruction in America. 

2. 8 8 @ 

“In 1862 the College was burned by Northern troops. It was 
the only college in the South that was intentionally destroyed, 
being the exception that proved the rule. The act was earnestly 
condemned by the leading Northern commanders, but the result 
was the same. It so impoverished the College that it was 
necessary to suspend until 1888.” 


Judge Parker then outlined the plan of establishing the 
“John Marshall Chair of Constitutional History and Law” 
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and the “George Wythe Chair of Governmental and Inter- 
national Law.” In 1922 there was an introductory series of 
lectures by different men, now published by The Macmillan 
Company under the title “The Genesis and Birth of the 
Federal Constitution.”” The following account of Massa- 
chusetts history was prepared for this volume and, as it may 
interest the Massachusetts Bar, it is here reprinted with 
the permission of the President of William and Mary and 
of The Macmillan Company. 
F. W. G. 





The College of William and Mary, Williamsburg, Virginia. 
[View in period when John Marshall and George Wythe were at 
William and Mary.] 


Extract From A SPEECH OF HoN. GEORGE F. HOAR, OF 
MASSACHUSETTS, IN THE HOUSE OF REPRESEN- 
TATIVES, FEBRUARY 9, 1872 


“William and Mary, the most ancient and venerable of 
the Colleges of the South, founded in 1693 by the sovereigns, 
whose names it bears, of which Washington was twelve 
years chancellor, which nurtured Jefferson and Marshall 
and Peyton Randolph and Monroe, was set on fire and 
destroyed by Union soldiers during the occupation of 
Williamsburg. The town where the College is, situate thirty- 
five miles from Fortress Monroe, key to the peninsula, was 
in the hands of our troops from May, 1862, to the close of 
the war. After a conflict on the 9th day of September, 
1862, between our soldiers and a body of rebel cavalry, 
the latter got possession of the place and held it a few 
hours. ‘After their withdrawal, returning stragglers of the 
garrison, provoked by defeat and under the influence of 
drink, set fire to the building.’ . . . It is unquestionable, 
as is stated by General Meade, ‘that the act was unnecessary 
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and unauthorized and was one of those deplorable acts of 
useless destruction which occurs in all wars’.” 





In his address at the 250th anniversary of Harvard Col- 
lege in 1886, Senator Hoar referred to William and Mary 
and its destruction and said: 

“The stout-hearted old President still rings the morning 
bell and keeps the charter alive. I would salute him to-day 

not knowing any act of fidelity more delightful to 
gaze upon; and I would rejoice more than in any public 
honor or private good fortune which could come to me, 
if I might live to see the old historic college of Virginia 
endowed anew with the liberal aid of the sons of Harvard.” 

While these words were addressed to the alumni of Har- 
vard, they were obviously a part of the more general appeal 
of Senator Hoar to the interest of Americans which was 
reflected in his earlier speech in Congress in 1872. 
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For the information of those who are interested in the other 
papers in the volume, from which the paper on Massachusetts 
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THE GOVERNMENT OF MASSACHUSETTS PRIOR 
TO THE FEDERAL CONSTITUTION 


By Frank W. Grinnell 


IN 1886 at the two hundred and fiftieth anniversary of 
Harvard College, Senator George F. Hoar bespoke the in- 
terest of the sons of Harvard in the College of William and 
Mary and, as a graduate of Harvard College and of the 
Harvard Law School, I appreciate the opportunity which 
has come to me to contribute to the first series of lectures 
in the Marshall-Wythe School of Government and Citizen- 
ship established at William and Mary. 

The purpose of the school and of this series of lectures 
is to stimulate interest, not merely in historical narrative, 
but in finding out its meaning for Americans to-day. Ac- 
cordingly, in a single lecture on a period of almost one 
hundred and seventy years, I shall merely try to point out 
the significance of parts of the story of Massachusetts be- 
fore 1789, as I see it, and to suggest points of view from 
which to study it in more detail. I shall speak as a student. 

Samuel E. Morison has summarized the history of Mas- 
sachusetts in the breezy opening sentences of his “Maritime 
History” as follows: 


Massachusetts has a history of many moods, every one of 
which may be traced in the national character of America. By 
chance, rather than design, this short strip of uninviting coast- 
line became the seat of a great experiment in colonization, self- 
government, and religion. For a generation, Massachusetts 
shared with her elder sister, Virginia, leadership in the Amer- 
ican Revolution. For another generation, with her offspring, 
Connecticut, she opposed a static social system to the ferment of 

175 








176 Genesis and Birth of Federal Constitution 


revolutionary France. With the world peace of 1815 she 
quickened into new life, harnessed her waterfalls to machine in- 
dustry, bred statesmen, seers, and poets, generated radical and 
revolutionary thought. The Civil War rubbed smooth her rough 
corners, sapped her vitality to preserve the Union and build the 
Great West, and drew into the vacuum new faiths and peoples. 


In considering the present influence of the history of 
Massachusetts, one significant fact, the importance of which 
is often overlooked, is, that the constitution of 1780, while 
it has been amended in various particulars, is the only 
original State constitution still in existence as an operative 
instrument of government. Although there have been three 
constitutional conventions since 1780, one in 1820, one in 
1853, and the last in 1917, the original charter has never 
been replaced, as in the other States, and it has earned a 
position in America to-day somewhat similar to that of 
Magna Carta. The last of the State constitutions to be 
drawn, and thus based partly on the experience in drafts- 
manship in other States, it contributed greatly to the Con- 
stitution of the United States, and stands to-day in some 
respects as a great intellectual fortification in the immediate 
background of that instrument. 

The eighteenth article of the Bill of Rights following a 
similar, but shorter, provision in the Virginia Bill of Rights 
of 1776, reads: 


A frequent recurrence to the fundamental principles of the 
constitution . . . is absolutely necessary to preserve the ad- 
vantages of liberty and to maintain a free government. The 
people . . . have a right to require of their lawgivers and mag- 
istrates an exact and constant observance of them... . 


The idea in this eighteenth article is the basis of the 
Marshall-Wythe School of Government and Citizenship. 

Hero worship, patriotic enthusiasm, and oratorical elo- 
quence, valuable as they are, are apt, in the course of 
time, to weave a thread of mystery in the minds of men 
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about their ideas of government which tends to obscure 
simple facts at the bottom of the whole system. I shall 
state a few of these facts which every one knows and acts 
upon, consciously or unconsciously, in his daily life, but 
many forget when they think about government. I be- 
lieve they must be remembered all the time in studying 
American government. John Adams never forgot them. 
In 1787 while in London, he wrote a “Defence” of Amer- 
ican constitutions, George Washington’s copy of which is 
preserved in the Boston Atheneum. On the title page ap- 
pears the following line from the Third Epistle of Pope’s 
“Essay on Man.” 





All nature’s difference keeps all nature’s peace. 


This is the condensed preface to his book; that is what 
he put it there for; and it shows the background of the 
work of John Adams as a constructive statesman. 

Another fact which has been recognized in a common 
proverb, based on all human experience, is that 


What is everybody’s business is nobody’s business. 


And the corollary of that, as applied to government, is 
the fact that constructive thinking by individuals is neces- 
sary before “collective” thought is possible. No amount of 
popular oratory about collective action, democracy, or 
socialism does, or can, change these facts, and everyone 
knows it if he stops to think about it. 

The importance of the history of Massachusetts in the 
study of government and the influence of that history in 
the nation, as I see it, lies, partly, in the fact that her 
representative men have not forgotten these big, simple 
truths of human nature. The men who have remembered 
them, and supported the institutions based on them, have 
been supported by their constituents. 

The late William G. Sumner illumined certain aspects 
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of the colonial story. We must not read it merely through 
a spyglass of the twentieth century; we must try to trans- 
port ourselves to the seventeenth and eighteenth centuries 
and look forward, see the problems, and visualize the de- 
tails of life as the men of that day saw them. Sumner 


Says: 


The fact which gives chief value to the study of the early his- 
tory of the United States is, that in it we can see a society begin 
from its earliest germ and can follow its growth. It is a case 
of an embryo society, not however of savages but of civilized 
men. They came armed with the best knowledge and ability 
which men, up to the time of their migration, had won 
that history presents elements to the student of society which 
he can find nowhere else; for later colonial enterprises have 
been undertaken with the help of steam and constant com- 
munication between the colony and the mother country, and so 
under conditions of less complete isolation. ... It is, how- 
ever, just this isolation, with the necessity of self-adjustment 
to the conditions, which gives interest and value to the story of 
the colonies as social experiments. It is a fact of more im- 
portance than the story of dynasties and wars that not a single 
permanent settlement could be made on the territory now oc- 
cupied by the United States until more than a hundred years 
after Columbus discovered America... . Why did a hundred 
men perish miserably when trying, in the sixteenth century, to 
found a settlement on territory where now seventy million live 
in prosperity? It was because nature offers, not a boon but 
a battle; not a gift but a task; and those men, with the means 
they possessed, were not competent for the task or able to win 
the battle. Although the settlements at Jamestown, Plymouth, 
and Massachusetts Bay did not perish, the story of their first 
years shows with what toil, pain, and risk a foothold could be 
won for beginning the struggle for existence here. 

There is a common vague notion that a convention to 
amend the constitution can make any kind of state or so- 
ciety which it may choose, and that we have democratic 
institutions because the men of the eighteenth century were 
wise enough to choose and create them. While the in- 
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fluence of written constitutions and other laws should be 
fully realized, and one of my objects in this lecture is to 
suggest the nature and extent of that influence, yet it must 
not be exaggerated. “We have not made America; America 
has made us.” Early colonial society was made what we 
call “democratic,” ‘using the word in reference to the 
institutions, ideas, customs, and mores existing in it and 
without reference to politics,’ largely by the existing eco- 
nomic circumstances, “of which the most important was 
the ratio of the population to the land.” Nobody could 
have made the communities otherwise than democratic 
under the circumstances of the struggle for existence. The 
great function which was performed by such constitutional 
draftsmen in our history as John Adams, Madison, and 
others, was not so much in their “creation” of institutions, 
but in their ability, resulting from their power of statement, 
their broad practical vision and sense of perspective, to 
reflect and codrdinate the best instincts and ideas of the 
community into a system of government which was adapted 
to the character and intelligence of the people at that time 
and which was, at the same time, sufficiently general and 
elastic to meet the demands of “a big, ambitious, and 
vigorous society” in its future development under changing 
economic conditions. These great draftsmen had studied 
Locke and other philosophers whose suggestions about 
government are often spoken of as the basis of our modern 
history. But, whatever may have been their own views as 
to their work, the reason why it was accepted was that 
the community was ready for it, and responded favorably 
to its expression. Emerson explains this in his lecture on 
“Uses of Great Men” when he says: 

“T cannot tell what I would know; but I have observed there 


are persons who in their character and actions answer ques- 
tions which I have not skill to put,” and again, “Every car- 
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penter who shaves with a foreplane borrows the genius of a 
forgotten inventor.” 


An amusing incident is mentioned in Winthrop’s history 
of New England. A landowner hired a man to work for 
him, but, not being able to pay the stipulated wages, he 
gave the man a pair of oxen and discharged him. The 
laborer asked to go on with their relation. ‘“How shall I 
pay you?” said the employer. ‘With more oxen,” replied 
the man. “But when the oxen are all gone?” “Then you 
can work for me and earn them back again.” As Sumner 
suggests, “there is in this story a whole volume of demon- 
stration of the social relations of that time and that society.” 

It is important, also, to remember that, besides such 
views or prejudices as the colonists brought with them 
from Europe, 


The innate and utterly inevitable inequality of men in in- 
dustry, energy, enterprise, shrewdness, and so on, quickly dif- 
ferentiated these yeomen-farmers. . . . There were social fail- 
ures then as there are always. Most of them “went West,” 
choosing an avenue of escape whose immense importance in 
the whole social history of this country must not for a moment 
be lost sight of; but we hear also of shiftless, lawless, and vaga- 
bond people who lived on the mountains or on the outskirts of 
the town, given to drink, quarreling, and petty thieving. 

We must, therefore, understand that the notion of our colonies 
as pure and ideal democracies is unhistorical. While broad 
features might seem to justify it, the details, in which lie all the 
truth and reality, greatly modify the picture. 

The whole of this country, until the beginning of the eight- 
eenth century, presented the picture of the loosest and most 
scattered human society which is consistent with civilization at 
all, and there were not lacking phenomena of a positive decline 
of civilization and gravitation towards the life of the Indians. 
Political organization scarcely existed and civil organization was 
but slight. Later generations have condemned and ridiculed the 
religious bigotry of the colonists with its attendant religious 
persecution and the political ostracism of all but the ruling sect, 
but if this strong religious sympathy had not existed, what as- 
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sociative principle would they have had to hold them together 
and build up a civil society? 

In one respect, indeed, the townsmen of a colony lacked lib- 
erty . . . the public opinion of a town was an imperious mis- 
tress; Mrs. Grundy held powerful sway and Gossip was her 
prime minister. This accounts for the remarkable subserviency, 
in the early days of this country, of public men to popularity. 
Unpopularity in a town or petty neighborhood where everybody 
knows everybody else intimately is an extreme social penalty; 
it reaches a man through his wife and children and it affects him 
in all his important interests and relations. It was a powerful 
coercive force here and was, as far as it went, a restraint on 
liberty. It was not, however, an organizing force, and its influ- 
ence does not contradict the observation that the organization 
was loose and slight." 

These considerations apply, with variations, throughout 
the American colonies. In the South, of course, the picture 
is varied by the institution of slavery and its history and 
influence. In New England, the fishing industry and the 
adventurous story of sea life and its influence comes in to 
fill out the picture. 

Coming now to the story of the Pilgrims and the Puritans 
after the translation of the Bible into English, the gen- 
eral reading of it by English laymen in their own language 
led a gradually increasing number of them to feel a simpler 
and more direct relation with God than they found in the 
government and ceremonial of the Church of England, 
and this resulted in a desire for new forms of church gov- 
ernment in which the laymen should have a greater part.’ 
This, in turn, gradually affected the whole scheme of civil 
government of English-speaking people, for, in order to se- 
cure a greater share in church government, they had to 
seek a greater power in the civil government in order to 
fight that “uniformity in religion” which became “the key- 
note of the policy of England” under the first two of the 
Stuart kings because the established church was a strong 

! Sumner, The Challenge of Facts, p. 297-318. 

2 See Lord, pp. 58-59. 
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arm of the royal prerogative. They took their cue from 
Lord Coke—that strange figure to whom American govern- 
ment and law owes much and who helped to furnish a 
background for James Otis in Massachusetts one hundred 
and fifty years later. The new beginning of the struggle 
with the crown is graphically described in Trevelyan’s “Eng- 
land under the Stuarts,” as follows: 





During the period of unparliamentary government (1611-21) 
the rights of the subject had found a strange and memorable 
champion. What Parliament could not assert on behalf of the 
nation, a single Judge had asserted on behalf of himself and of 
the law. Sir Edward Coke, one of the most disagreeable figures 
in our history, is one of the most important champions of our 
liberties. At a dangerous period in the development of the con- 
stitutional struggle, it was he who, to gratify his official pride 
and his personal passions, first revived the theory that the law 
was not the instrument but the boundary of royal prerogative, 
and that the Judges were not, as his rival Bacon declared; “lions 
under the throne,” but umpires between King and subject. His 
ferocious power of self-assertion, working through the medium 
of a legal learning, memory and intellect seldom equaled even 
on the English Bench, alone caused his brethren, who were al- 
most equally afraid of Chief Justice Coke and of King James, 
to break for a season with the Tudor traditions of their office. 
At this time the law of the Constitution was not yet inte:preted 
by an established custom of the Constitution, and it lay with the 
courts to decide many questions arising between King and Par- 
liament, or between King and subject. As the law was often 
obscure and the precedents contradictory, a very slight political 
bias could, without scandal, be decisive of grave issues. Hitherto 
the bias of the Judges had been Royalist. They had pronounced 
for the King in the question of Impositions, in the year that Coke 
became Chief Justice of the Common Pleas (1606). Under his 
influence their decisions soon began to take a different colour. 
In 1613 Coke was punished by being moved, much against his 
wishes, to preside over the King’s Bench. But still in one ques- 
tion after another James met with attempts to thwart his au 
thority from the quarter where his predecessors had found the 
most ready support. At last the exasperated King claimed the 
right to interview the Judges in his own chamber, whenever they 
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were called to decide a question affecting his prerogative. Coke, 
knowing that this concession would destroy both the _ inde- 
pendence of his brethren as a body and his own power to dic- 
tate their decisions, refused to give way, even when all the rest 
had capitulated. His obstinacy cost him his seat on the Bench, 
and even at the Council Board. In the course of the whole 
reign, no measure that James took to strengthen his authority 
succeeded half so well as the dismissal of Coke. The Judges 
at once relapsed into servants removable at the King’s pleasure, 
and sure defenders of his prerogative. But Coke had not striven 
in vain. He had turned the minds of the young gentlemen at 
the Inns of Court, who watched him from afar with fear and 
reverence, to contemplate a new idea of the constitutional func- 
tion and of the political affinities of their profession, which they 
were destined in their generation to develop in a hundred ways, 
as counsel for England gone to law with her King.* 


There were various groups of Puritans, so-called. In- 
deed, the meaning of the term “Puritan” is vague because, 
“like ‘democratic’ and many other such words, it has been 
applied to an attitude toward life, to a broad movement 
and to a definite political party.” The word appears to 
have originated in the middle of the sixteenth century when 
a certain London congregation, which met secretly, called 
their sect “the pure and stainless religion” and came to be 
spoken of as “Puritans or Unspottyd Lambs of God.’ 


’In the concluding paragraph of a recent essay on “The Influence of Coke 
on the Development of English Law” read before the International Congress 
of Historical Studies held in London in 1913 (edited by Professor Vinogradoff 
and published by the Oxford University Press), Dr. W. S. Holdsworth said of 
Coke’s writings (at p. 311): 


If their influence upon some parts of our modern law has not been wholly 
satisfactory, let us remember that they have preserved for England and the 
world the constitutional doctrine of the rule of Jaw. 

The effects of this doctrine were destined in the succeeding ages to be felt 
beyond the bounds of England, beyond the bounds even of English-speaking 
peoples—in all places and at all times wherever and whenever men have had 
the will and the power to establish constitutional government. We may surely 
claim that these large results of this part of Coke’s work upon the civilized 
world of to-day entitle the most English of our English common lawyers to a 
place among the great jurists of the world. 


4J. T. Adams, “Founding of New England.” 
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Professor Channing gives us his view of its meaning in 
the seventeenth century as follows: 

Seventeenth-century Puritanism was an attitude of mind 
rather than a system of theology—it was idealism applied to 
the solution of contemporary problems. In religion it took the 
form of a demand for preaching ministers and for carrying to 
its logical ending the reformation in the ecclesiastical fabric 
which Elizabeth had begun and had stopped halfway. In so- 
ciety it assumed the shape of a desire to elevate private morals, 
which were shockingly low. In politics it stood for a new move- 
ment in national life which required the extirpation of the relics 
of feudalism and the recognition of the people as a power in the 
State. In short, Puritanism marked the beginning of the rising 
of human aspiration for something better than the world had yet 
known. If this definition is vague, Puritanism itself was vague.°® 

However this may be, the bulk of the “Puritan” party in 
English politics appear to have been members of the 
Church of England who wished to stay in the Church and 
change its government.” It was this group that furnished 
the leaders of the second emigration to Massachusetts. 
They did not object to the idea of uniformity—they be- 
lieved in it as firmly as did Archbishop Laud, but they 
wanted their own uniformity, and when they came to 
Massachusetts they were strong enough to enforce it for 
half a century until their power was broken. But the 
leaders of the Pilgrims belonged to a smaller group of 
“Separatists” or, still more accurately, “Independents,” 
who simply wished to be left alone to establish their own 
churches and were much more disposed than the other 
groups to leave others alone. 

The Pilgrims came over in 1620, partly to establish a 
religious colony and partly because they were Englishmen 
and wanted to live and die as Englishmen under the English 
crown. But these were not their only reasons. The eco- 
nomic expansion of the British Empire had begun, which, 

Channing, Vol. I, p. 271. 
6 Cf. Trevelyan, pp. 58-71. 





The Government of Massachusetts 185 


in the next twenty years, sent many thousands of English 
emigrants to the New World: the larger number of whom 
appear to have gone to the Barbados, St. Kitts, and else- 
where in the West Indies. Somebody had to provide the 
means of getting here, and this was done largely by London 
business men, or “Merchant Adventurers” as they were 
called, whose speculative interest was aroused by the hope 
of profit. Thus the religious movement, generally called 
the ‘Puritan’ movement, which permeated English politics 
of the seventeenth century, coincided with economic con- 
ditions which led to the expansion of trade. 

The Pilgrim leaders in Holland at first found it difficult 
to raise the money for their expedition, because “English 
merchants and capitalists had already spent vast sums in 
the attempt to turn America to account, with but little 
success.”* Finally, after their efforts became known, and 
the Dutch had tried to persuade them to settle on the 
Hudson River or elsewhere, money was provided by one 
Thomas Weston and others on the following terms—shares 
were created of £10 each, which was assumed to be the cost 
of transporting one person to America. In substance, each 
emigrant received one share free and another for each £10 
contributed toward his outfit or transportation. For seven 
years the results of the labor of the colonists were to go to 
the common fund, and all their food, clothing, and other 
necessities were to be provided out of it. After seven 
years all, including houses, land, and cash, was to be divided 
pro rata among the shareholders, “the expectation being 
that the profits would accrue mainly from fishing and the 
Indian trade.’ 

Mr. Lord describes the agreement as “resembling a part- 
nership and not at all unlike the later contracts for the 

7 J. T. Adams, p. 91. 


8 J. T. Adams, 93 Channing, Vol. I, p. 302; Bradford, “Plymouth Plantation” 
Deane’s Ed.), p. 45. 
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prosecution of fishing voyages in New England, by which 
the men who furnished the vessel took one share of the 
catch, and the captain and the crew, in agreed proportion, 
the other share.” It was a hard bargain, but apparently no 
harder than was common for such ventures for “it was 
the general custom at that time for any one going to the 
colonies, who could not pay his way, to become an indented 
servant for seven years in exchange for his transportation.” 
As we shall see, the arrangement did not work in this case, 
partly, no doubt, because it was a land enterprise and not 
a fishing contract, and the “instant and unquestioning 
obedience to the master,” which “is the rule of the sea,” 
was not obtainable. The question of dividing the profits 
never arose, because there were none, but, from the exist- 
ence of the agreement, resulted a fact of significance for us 
to-day, because the first experiment in government which 
the Pilgrims tried was a socialistic, or communistic, one. 
They had perhaps the best opportunity that any body of 
men ever had to make it work. They had unlimited land, 
they had physical strength, they were practically all Eng- 
lishmen, and they were a very small group without the 
complications which come with a crowded and heterogen- 
eous population. They were as “free and equal” as any 
group of men could be in a perfectly new land—a veritable 
desert island except for the Indians, who were as free as 
they were. What happened? The communistic plan failed. 
Why? They found themselves facing the problem of exist- 
ence—of approaching starvation. Channing tells the story 
in the words of Governor Bradford, one of the men who did, 
and had to do, the hard practical thinking for them and 
who, since he knew how to think and had administrative 
capacity, was chosen their governor for the greater part 
of forty years. 

But before telling that story, the famous “Mayflower 
Compact” should be quoted, for it preceded the communistic 


: 
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experiment. The Mayflower carried one hundred and one 
passengers, “the first consignment of the New England 
conscience,” of whom thirty-five have been identified as 
belonging to Robinson’s Leyden congregation. They ar- 
rived off Cape Cod on November 11, 1620. Before leaving 
England, the leaders had secured a patent from the Vir- 
ginia Company, authorizing them to settle within the limits 
of Virginia and conferring upon them a large measure of 
self-government. This document, like the charter of the 
Virginia Company itself appears to have been the work of 
Sir Edwin Sandys but it was inoperative outside of Vir- 
ginia. The dangerous shoals between Cape Cod and Nan- 
tucket warned them not to risk an attempt to go farther 
south; and before landing the leaders decided that some 
form of “social compact” was needed, especially as several 
Pilgrims when they found they were not to settle within 
the limits of the patent “not well affected to unity and 
concord ... gave some appearance of faction,” and 
“some of the London element . . . boasted openly that 
they did not intend to be ruled by any one, but ‘would use 
their owne libertie.’” The following document was signed 
by forty-one men: 


In ye name of God, Amen. We whose names are undersigned, 
the loyall subjects of our dread soveraigne Lord King James, 
etc., . . . haveing undertaken, for ye glorie of God, and ad- 
vancemente of ye Christian faith, and honour of our king and 
countrie, a voyage to plant ye first colonie in ye Northerne parts 
of Virginia, doe by these presents solemnly and mutualy in ye 
presence of God and one another, convenant and combine our- 
selves together into a civill body politick, for our better ordering 
and preservation and furtherance of ye ends aforesaid; and by 
vertue hereof to enacte, constitute, and frame such just and 
equall lawes, ordinances, actes, constitutions, and offices from 
time to time, as shall be thought most meete and convenient for 
ye generall good of ye Colonie, unto which we promise all due 
submission and obedience. In witness whereof we have here- 
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under subscribed our names at Cape-Codd ye 11. of November 
Ano. Dom. 1620.° 

A good deal of eloquence has centered on this document, 
but there does not seem to be anything remarkable about it, 
even for that day, when we remember the civilized and 
thoughtful character of the Pilgrims. It reflects simple 
common sense in the face of a dangerous experiment. After 
landing first at Provincetown, and then exploring the inner 
shore of Cape Cod, they landed late in December at Ply- 
mouth, where there was cleared land of an abandoned 
Indian settlement. Although it was a comparatively mild 
winter, most of them fell sick and, in the next few months, 
nearly half of them died, including all but four of the 
eighteen wives in the company. The winter was spent 
largely in nursing each other, and, when spring came, the 
survivors were bound together, not only by their common 
necessities, but by their mutual kindness and courage dur- 
ing the winter of sickness. As Professor Channing says: 

Probably the world has never seen a more disinterested and 
law-abiding set of men . . . but, with all his [Bradford’s] care, 
they could not grow food enough to fill the hungry mouths in 
the settlement. This was not because they had to clear the land, 
for they had happened upon abandoned Indian cornfields; it 
was not that they planted the wrong thing or planted it in the 
wrong way, for the Indians showed them how to grow Indian 
corn, and the seed they had taken from an Indian storehouse 
for which they compensated the natives. The cause of their 
distress was almost entirely that “common course and condi- 
tion,” as Bradford terms it, which clearly evinced to that great 
administrator’s mind “the vanity of that conceit of Plato and 


other ancients . . . that the taking away of property and bring- 
ing in community into a commonwealth would make them happy 
and flourishing as if they were wiser than God.” For it was 


found to retard employment and to breed discontent among the 
colonists. The younger men grew restive when they saw the 
fruits of their strength and activity being used for the support 

’ Bradford, Historie Mass. ed., p. 110; Ames, “The Mayflower Log,’’ Appen 
dix, pp. 335-6 
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of other men’s families, while the able men thought it injustice 
that they should have no more food or clothing than those who 
could not produce one quarter as much as they did. The aged 
and graver men considered it an indignity to be ranked with the 
younger and meaner sort; ‘‘and for men’s wives to be commanded 
to do service for other men, as dressing their meat, washing 
their clothes, etc., they deemed it a kind of slavery, neither could 
many husbands well brook it.” 


They tried the experiment for about two years. 


At length their exigencies became so pressing that it was abso- 
lutely necessary to make other arrangements unless the settle- 
ment were to be abandoned, and the whole amount of human 
lives and suffering as well as money of their friends in England 
be absolutely unproductive. In 1623, therefore, a parcel of land 
was assigned to each family for present use only. This had 
good success, as it made all hands exceedingly industrious. Now 
the women went willing into the fields and took their little ones 
with them to help set the corn, “whom to have compelled would 
have been thought great tyranny.’”° 

In a footnote to his account above quoted, Professor 
Channing says: 

It is a mistake to call this [ Pilgrim experience] “Communism,” 
as that word has a very different connotation from the system 
which prevailed at Plymouth or at Jamestown. These were joint 
stock enterprises limited in point of time; communism is a 
scheme for equalizing the social conditions of life. 


Well, we need not argue about the theory or the termi- 
nology of “communism” or “socialism” or any other “ism.” 
The significance of the story is in “the details in which lie 
all the truth and reality,’ as Sumner said in the passage 
already quoted, and those details teach us that the right 
and opportunity of individuals and their families to some 
personal privacy of feeling and of ownership in the fruits 
of their labor are at the basis of civilized society. This is 
the reason for the institution of private property in Ameri- 


l Channing, Vol. I, pp. 311-12 
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can constitutional law. It is one of the greatest lessons 
which we find in the story of early Massachusetts. If all 
this seems obvious, yet Judge Holmes has reminded us that 
we Americans seem to need a good deal of “instruction in 
the obvious” at times.” 

Following the survival of the pioneer settlement of the 
Pilgrims at Plymouth, in a few years began the founding of 
the colony of Massachusetts Bay which became the most 
powerful colony in New England. The movement, like the 
Pilgrim expedition, was the result of a combination of 
economic forces and religious enthusiasm. After a trading 
charter had been obtained, the religious persecution of 
Archbishop Laud assumed threatening proportions. John 
Winthrop and the other /eaders of this colony came, not to 
found an “asylum for the religiously persecuted of the 
earth,” but to establish “a particular church’—to secure 
the freedom of their own consciences, or, as Winthrop ex- 
pressed it, “to live under a due form of government both 
civil and ecclesiastical.”” They came to establish a Bible 
Commonwealth in which they should play the principal 
parts and bend others to their will.’° With some, and per- 
haps many, there was also, doubtless, a mixture of the eco- 
nomic desire to better their condition in a country where 
they could get “free land.’"* At all events, Winthrop and 


"It is a striking fact, which may well be studied by modern social philoso- 
phers, that the Pilgrim experiment was substantially repeated on a larger scale 
and over a longer period of time in Russia. Czar Alexander freed the serfs 
about 1861, but they were allowed no separate ownership of land—it all belonged 
to the communities. In 1905 Czar Nicholas on the advice, I think, of Stolypin, 
promulgated a new agrarian law allowing the taking up by peasants of their 
shares into separate ownership with the right to sell and will among their class. 
This encouraged work, discouraged neglect, and checked drunkenness, so that 
the resulting increase in production was immediate; and more and more land 
was being taken up throughout Russia as a result of this “second step in indi- 
vidual liberty’ when the war came and put them all back into a state of tyranny 
and barbarism. 

2 Channing, Vol. I, pp. 328-9; Trevelyan, pp. 73-74. 

13 J. T. Adans, pp. 121-2. 
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his associates were of sufficient personal force, intellectual 
and administrative ability, to take, and keep, the lead in 
establishing a “theocracy.”** By the shrewd negotiations 
of somebody, possibly Mathew Cradock, the governor of 
the company, authority had been obtained to bring their 
charter itself to Massachusetts, and this fact became of 
far-reaching influence in developing a feeling of inde- 
pendence of England. While full political independence 
was little considered until well into the eighteenth century, 
it is not unlikely that some of the early leaders thought 
of it. 

“We are not a free state,” wrote Pyncheon to Winthrop, in 
1646; “neither do I think it our wisdom to be a free state; 
though we had our liberty, we cannot as yet subsist without 
England.” 

The political history of Massachusetts presents two 
parallel stories which constantly overlap each other—the 
story of the resistance to any effort of England to assert 
rights over the colony and the story of the struggle among 
the colonists themselves for toleration and liberty. Re- 
ligious and political opinions in this peculiar state were 
closely interwoven, but the “church-state contained within 
itself the seeds of its own dissolution.” The “church- 
convenant idea” of the Congregational government of the 
churches meant the same participation in that government 
by lay members which led the “Puritan” party in England 
to assert its rights through Parliament against the Stuarts. 
This idea developed into a democratic representative con- 
ception of the civil state adapted to the frontier environ- 
ment as it gradually enlarged its boundaries. 

The necessities of life resulted in the dispersal of the 
settlers into planting communities, which gradually in- 
creased in number, scattered at varying distances from 
Boston. They had to manage their local affairs to some 


4 See Hilkey, p. 11. 
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extent by meeting together among themselves. While the 
charter made no special provision for them, and they were 
more or less informal even after the passage of a township 
act specifying certain rights of local administration, the 
town meetings naturally developed along the lines of the 
church meetings. While all could attend and take part, 
only “the Freemen” could vote, except on a few questions 
of minor importance, just as in the churches, though all 
could attend, only church members had a voice in the man- 
agement. Owing to distances and the practical danger and 
inconvenience resulting from all “the Freemen” being ab- 
sent from their homes at one time, it was enacted in 1634 
that every town should elect two or three deputies, who 
should have the power of the whole and act as representa- 
tives in the General Court. As the charter provided that 
seven of the eighteen assistants must be present in the 
court to constitute a quorum, that body was composed of 
a small number of assistants and a growing number of 
deputies. This was the third form of representative gov- 
ernment in the colonies, the first being the Virginia House 
of Burgesses established in 1619 and the second being the 
Bermuda Assembly in 1620. The assistants, or ‘“‘magis- 
trates” as they soon came to be called, were closely allied 
with the clergy, and the deputies came to be considered the 
more popular branch of the General Court. 

The reasons of John Adams, and their probable influence 
in the constitutional development of other States and of the 
national government, in favor of two legislative chambers 
instead of one, will be mentioned later. But it is interest- 
ing, at this point, to notice the evolution of a bicameral 
legislature in Massachusetts, not as a result of any one’s 
theories, but as a practical experiment to meet conditions. 
The views of John Adams and his supporters in 1779 were 
based, not merely upon a study of other governments; they 
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reflected the practical experience of Massachusetts during 
a period of over one hundred and fifty years. 

The deputies and assistants sat as one house for about 
ten years beginning with 1634, exercising supreme legisla- 
tive and judicial power. The deputies, outnumbering the 
assistants, naturally wished laws to be passed by a ma- 
jority of the whole. Apparently the first serious dispute 
between the branches arose in relation to the removal of 
the Rev. Mr. Hooker to Connecticut in 1635. The dispute 
was bitter and “the usual remedy of the day for moral and 
political evils was resorted to. A day of fasting and humili- 
ation was appointed. Mr. Cotton was directed by the Gen- 
eral Court to preach on the occasion.” The result was that 
in 1636 it was enacted: 

No law, order, or sentence, shall pass as act of the court with- 
out the consent of the greater part of the magistrates on the 
one part, and the greater part of the deputies on the other. 

The friction, however, continued until 1644 when it be- 
came so serious over a dispute in relation to a pig, which 
was claimed by a poor woman against a man of consider- 
able wealth and influence, that it was finally agreed that the 
two houses should sit apart, and each should have a nega- 
tive on the other, except in judicial matters where a major 
vote of the two houses was still to decide. As a result of 
this separation, a new presiding officer became necessary 
and the title of “Speaker of the House” was then adopted 
and has been retained ever since. The governor, or the 
deputy in his absence, continued to preside at the Board of 
Assistants. In 1636, the custom of two sessions annually, 
which lasted until 1831, was established. At the spring 
session, convening on the annual election day set by the 
charter, the governor and magistrates were elected by the 
Freemen and the government organized for the political 
year. At the winter session, most of the laws were enacted.” 


' Washburn, pp. 19-23, Manual Mass. Con. Con. 1917, p. 7. 
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As already indicated, the assistants, or magistrates, acted 
in a judicial, as well as an executive, capacity. A system 
of courts was gradually established, the principal of which 
were: the General Court, the Court of Assistants, County 
Courts, Strangers’ Courts, Inferior or Magistrates Courts, 
Military Courts, and the Courts of Chancery.*® The Gen- 
eral Court, which began by exercising original as well as 
appellate jurisdiction, gradually turned over the original 
business to the other tribunals some of which were held by 
one or more of the assistants and various associates chosen 
to sit with them. The General Court retained its ultimate 
appellate powers, and, as is pointed out later, from time to 
time exercised them, not only throughout the colonial period 
but until, by the constitution of 1780, the judicial and legis- 
lative functions were finally separated, as a result, not of 
mere theory, but of practical abuses arising from disap- 
pointed litigants running to the legislature to try to upset 
the judgments of the courts. 

By a resolution of the General Court of 1636, the mag- 
istrates were directed to “determine all causes according to 
the lawes now established, and where there is noe law, then 
as neere the lawe of God as they can.” As English law was 
either considered inapplicable or deliberately neglected, this 
meant in practice the few laws enacted in the colony and 
arbitrary selection and interpretation of Old Testament 
texts. As there were no lawyers, and the magistrates acted 
as both attorneys and judges, this system resembled the 
rough-and-ready methods of primitive justice in dealing 
with horse thieves and other undesirables in the later min- 
ing camps of the West. The situation in Massachusetts is 
probably to be explained to some extent, at least, by the fol- 
lowing sentence already quoted from Sumner: 


Later generations have condemned and ridiculed the religious 
bigotry of the colonist: with its attendant religious persecution 


‘6 Washburn, Hilkey. 
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and the political ostracism of all but the ruling sect; but if this 
strong religious sympathy had not existed, what associative 
principle would they have had to hold them together and build 
up a civil society ?"* 

As the colony grew in number and variety of individuals, 
however, reaction against this “government of men” and in 
favor of a “government of laws” began. This resulted in 
1641 in the “Body (or Breviate) of Liberties” prepared by 
Nathaniel Ward, a minister, revised by the General Court, 
sent into the towns for further consideration, and then again 
revised. It was not exactly enacted as law, apparently, be- 
cause the charter provided that the colonists should make 
no laws repugnant to the laws of England, and they were 
very astute and even casuistical in their interpretation of 
this provision, which they interpreted to apply to positive 
legislation. Winthrop said they wanted to “raise up laws by 
practice and custom,” i. e., a local common law. The Gen- 
eral Court, as recited at the end of the document, did 

With one consent fully authorize and earnestly entreat all that 
are and shall be in authority to consider them as laws, 

And further, in order 

To do nothing suddainlie which fundamentally concerne us, 
we decree that these rites and liberties, shall be audably read 
and deliberately weighed at every General Court . . . within 
three yeares next ensuing, and such of them as shall not be altered 
or repealed they shall stand so ratified, that no man shall in- 
fringe them without due punishment. And if any Generall Court 
within these next thre yeares shall faile or forget to reade and 
consider them . . . The Governor and Deputy Governor 
and every Assistant present . . . shall forfeite 20 sh. a man, 
and every Deputie 10 sh. a man for each neglect... . 

The document was a combination of a bill of rights and 
a compilation of statutes grouped under the following head- 
ings in ninety-eight sections. Although qualified in the 
passages already quoted, the introduction contains a recital 
that 


17 See also Tucker’s William and Mary Lectures, p. 216. 
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Wee doe . . . this day religiously and unanimously decree and 
confirme these following Rites, liberties and privileges concerne- 
ing our churches, and civill state to be respectively impartiallie 
and inviolably enjoyed, and observed throughout our Jurisdic- 
tion forever. 

The first section provides that no man’s life, honor, per- 
son, family, and goods 

Shall be taken away ... nor .. . indammaged under colour 
of law or countenance of authoritie, unless it be by virtue or 
equitie of some express law of the Country waranting the same, 
established by a Generall Court and sufficiently published, or in 
case of the defect of a law in any partecular case by the word of 
God And in capitall cases, or in cases concerning dismembering 


or banishment according to that word to be judged by the Gen- 
erall Court. 


After seventeen sections of general liberties there were 
thirty-nine sections grouped as “Rite Rules and Liberties 
concerning Juditiall Proceedings.” Then follow twenty 
sections of ‘Liberties more peculiarlie concerning the free 
men”; two sections of “Liberties of Women”; four of ‘“Lib- 
erties of Children”; four of “Liberties of Servants’; three 
of “Liberties of Forreiners and Strangers”; two “Of the 
Bruite Creature.” Under the heading “Capitall Laws” are 
twelve specified offenses with marginal references to the 
Old Testament for each one, except the last relative to 
rebellion or treacherous attempt to subvert the government. 
Under the heading “A Declaration of the Liberties the Lord 
Jesus hath given to the Churches” are eleven sections as 
to the organization and government of churches. 

This is the earliest approach in Massachusetts to a con- 
stitution in our modern sense of the word. In considering 
the history of American law, however, it should be remem- 
bered that the trading-company charter, under which they 
professed to govern, contained the provision which appeared 
earlier in the Virginia charter and was repeated in the 
Province charter of 1691 under which Massachusetts was 


~- 
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governed until the Revolution and which formed the basis 
of the Massachusetts constitution of 1780. The clause 
reads: 

That all and every of the subjects of us, our heirs and suc- 
cessors which shall go to and inhabit within the said land and 
premises and every one of their children which shall happen 
to be born there or on the seas in going thither, or returning 
from thence shall have and enjoy, all liberties and immunities 
of free and natural subjects within any of the dominions of us 
our heirs and successors to all intents constructions and purposes 
whatsoever as if they and every of them were born within the 
realm of England. 


Although there were no lawyers, and the theocrats delib- 
erately ignored this provision of the charter, nevertheless 
the common-law rights of Englishmen were there, ex- 
pressly recognized; dormant, perhaps, but ready for appli- 
cation when lawyers arrived on the scene and began to 
assert them later, as James Otis did in 1761. It is inter- 
esting to note that Rev. Nathaniel Ward, the compiler of 
the “Liberties,” studied law in England before he entered 
the ministry. In 1646 he published “The Simple Cobbler 
of Agawam,” in which he says, “I have read almost all the 
Common Law of England.” It is even more significant that 
on November 11, 1647, there appears the following order: 

It is agreed by the Court, to the end that we may have better 
light for making and proceeding about laws, that there shall be 
these books following procured for the use of the Court from 
time to time: Two of Sir Edward Coke upon Littleton; two of 
the Book of Entries; two of Sir Edward Coke upon Magna 
Carta; two of the New Terms of the Law; two of Dalton’s 
Justice of the Peace; two of Sir Edward Coke’s Reports.* 


Aside from prejudice in favor of “Moses, his Judicials” 
or prejudice against English law, it is not surprising that it 
took a long time for the principles of the common law to 
secure recognition here, in the first place because there were 


18 See Hilkey, p. 66, cf. Mass. Law Quart., Aug. 1923, 25. 
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no lawyers to speak of, and in the second place because 
the writings of Lord Coke and others, which made the com- 
mon law more accessible, were comparatively recent. Al- 
though they did not formally recognize it, the facts above 
mentioned show that, even in the early days, they found it 
helpful and it is probable that a considerable amount of 
English common law was applied from time to time under 
the guise of ‘the law of God.’’’* The lack of lawyers led to 
the custom of parties going to the magistrates for ex parte 
statements and advice before trial. Ward preached against 
this in 1641 and an order was passed to stop it in 1649. It 
was not until several years after the loss of the first charter 
that the profession gained a suitable educational basis and 
an appropriate standing.”° 

Owing to the civil war in England and the fall of Charles 
I, the New England colonies, in spite of protests from 
England, had things pretty much their own way for twenty 
or thirty years. They met the protests from England be- 
fore and after the Restoration by a very shrewd policy of 
‘“protraction,”’ and the theocrats continued in control while 
the opposition to them among the colonists gradually gained 
strength. They banished Roger Williams, Anne Hutchin- 
son, and others to Rhode Island and ruled with a high 
hand; but, in spite of their faults, they had brains, char- 
acter, energy, and courage, and they helped to establish 
the foundation of the modern state. In 1643, the colonies 
of Massachusetts Bay, New Plymouth, Connecticut, and 
New Haven made the first attempt at a federal union in 
America by the formation of the New England Confedera- 
tion, known as the “United Colonies of New England”— 
a league of offense and defense, through the agency of com- 
missioners, which lasted for about forty years, and carried 
New England through the fiercest Indian War of the cen- 

19 See Hilkey, p. 144, note 3. 

20 Hilkey, pp. 61, 74; Washburn, p. 41. 
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tury. Upon the restoration of the Stuarts the English Gov- 
ernment began to exert its authority again. While the 
purpose was to check the growing independence of spirit 
in the colonies, this had become too firmly established to be 
broken, and the most important aspect of the interference 
of the crown was its influence in helping the colonists to 
break the yoke of the theocrats. Trevelyan gives a pic- 
ture of Charles II as an unscrupulous, easy-going character 
who hated business and wanted to spend his time with his 
dogs and his women, but who, when he was forced to busi- 
ness, was an exceptionally able man. Furthermore, and it 
is important, I think, historically, he says that when Charles 
landed on Dover beach on May 25, 1660, “the comic spirit 
landed” on the shores of England.** With a sense of humor 
and no troublesome conscience, he was ready to profess 
sympathy with any form of religious doctrine that was 
politically convenient for the moment. Naturally, such a 
man saw the weakness, as well as the brutal side, of the 
New England theocracy, and he began to counteract it by 
interfering with the persecution of Quakers and others. 
The pressure from England to enforce the protection of 
England trading interests, and incidentally to weaken the 
power of the New England church members by forcing the 
extension of the electorate and increasing the political power 
of the other freeholders, while it failed largely, so as its 
commercial purpose was concerned, yet furnished the back- 
ground of power for the growing number of liberal-minded 
men who were fighting religious intolerance. The per- 
sistent violation of the charter provisions, according to the 
English interpretation of them, led finally to the revocation 
of the charter by legal proceedings in the English courts in 
1684. Mr. Adams, in an exceptionally interesting chapter 
on the “Loss of the Massachusetts Charter,” points out 


*t Trevelyan, p. 330. 
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that the loss was regretted more by the theocrats than 
others and concludes as follows: 


In the town-meeting and the public school, the founders of 
Massachusetts, lay and clerical, had made contributions of un- 
told influence to American political life; but it was well for 
personal liberty and intellectual freedom, when the real struggle 
came and independence was achieved, that it was for a people 
who had had some training in religious toleration and political 
equality, regardless of class or creed. And, curiously enough, so 
tangled is the skein of history, the laws which voiced and fos- 
tered those beliefs were due to one of the most shameless of 
English kings, and not to the fathers of the New England com- 
monwealth.** 


The reason why England could never effectively enforce 
her laws of trade lay in the adventurous spirit of New Eng- 
land traders and seamen. As Morison says: 


God performed no miracle on the New England soil. He gave 
the sea. Stark necessity made seamen of would-be planters. 
The crisis came in 1641, when civil war in England cut short 
the flow of immigrants. ‘All foreign commodities grew scarce,” 
wrote Governor Winthrop, “and our own of no price. Corn 
would buy nothing; a cow which cost last year 20 pounds might 
now be bought for 4 or 5 pounds. ... These straits set our 
people on work to provide fish, cle :pboards, plank, etc., . . . and 
to look out to the West Indies for a trade. ‘ 

Materials and teachers for a maritime colony were already at 
hand. The founders had been careful to secure artisans, and 
tools for all useful trades, that Massachusetts might not have 
the one-sided development of Virginia. Fishing had not ceased 
with the failure of the Gloucester experiment. Dorchester, the 
first community “that set upon the trade of fishing in the bay,” 
was little more than a transference to New England soil of 
Dorset fishing interests. Scituate was settled by a similar com- 
pany. The rocky peninsula of Marblehead, with its ample 
harbor, attracted fisherfolk from Cornwall and the Channel 
Islands, who cared neither for Lord Bishop nor Lord Brethren 
Their descendants retained a distinct dialect, and a jealous ex- 
clusiveness for over two centuries. Marblehead obeyed or not 


22 Adams, pp. 396-7. 
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the laws of the Great and General Court, as suited her good 
pleasure; but as long as she “made fish,’ the Puritan magis- 
trates did not interfere. Literally true was the Marblehead 
fisherman’s reproof to an exhorting preacher: “Our ancestors came 
not here for religion. Their main end was to catch fish!” 

Colonial Massachusetts, then, was a chain of prosperous trad- 
ing towns and fishing villages, separated from the wilderness by 
a belt of farming communities. The key industries were fishing 
and shipbuilding. The secret of maritime success was that per- 
sistent enterprise which led her merchant-shipowners to “trye 
all ports” and to risk all freights.** 


From 1684 to 1692 Massachusetts was, under a royal 
governor, without a charter. Charles II first ordered the 
appointment of Colonel Percy Kirke as governor of New 
England. Fortunately for Massachusetts, the death of 
Charles, and Monmouth’s rebellion, served to reénforce 
the protests of Randolph, the London agent of the colony, 
against this appointment, and James II, the new king, found 
other work for the brutal colonel, whose character we can get 
in Conan Doyle’s “Micah Clark.” At first, Joseph Dudley, 
a Massachusetts man, was commissioned temporary gov- 
ernor Of Massachusetts and several other New England 
colonies as “President of New England.” After about seven 
months Sir Edmund Andros, formerly governor of New 
York, arrived as royal governor of the New England 
provinces. Opinions differ about Andros, who was a zealous 
Episcopalian with the faults of his time in the way of ar- 
rogance, but, when compared with the threatened probabil- 
ities of Colonel Kirke, or men like a thieving gentleman 
named Cranfield, who had been governor of New Hamp- 
shire, the following view of Mr. Adams seems reasonable: 

The choice of Andros, . . . as the man to be entrusted with 
bringing about the enormous changes incident to the new policy, 
while not altogether happy, was probably as good a one as the 


circumstances of the case allowed. The task of making the 
new government successful from the standpoint of the King, and 


23 Morison, “ Maritime History of Mass.,”’ pp. 11, 12, 13, 17, 18. 
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acceptable to the inhabitants, was beyond the power of any man; 
and under James few were available for foreign administrative 
posts who would be likely to be sympathetically inclined toward 
the peculiarities of New Englanders. In an exceedingly difficult 
position, with his choice of subordinates mainly limited to greedy 
place-seekers from home and honestly disaffected colonials, 
Andros seems to have carried out his orders with loyalty and 
probity, though not always with tact or discretion.** 

Andros interfered with the churches by requesting and 
then forcing the use of meetinghouses fer the services of 
the Church of England. He also threatened the security 
of land holdings, and otherwise scandalized the hostile in- 
habitants so that he succeeded, in two years, in creating an 
atmosphere of tyranny which has come down as one of the 
traditions of Massachusetts. The colonists revolted and 
put him in jail in 1688 as William and Mary were landing 
in England to put an end to the reign of the Stuarts. 

The next step was the granting of the new province char- 
ter of 1691, and here we come to a man who has attracted, 
perhaps, less attention than he deserves in Massachusetts 
history—William Blathwayt. He seems to have been a 
more or less corrupt character, a common failing then, 
which has not been entirely eradicated from human politics 
even in this enlightened age, but he appears to have had 
brains, administrative capacity and judgment. Channing 
describes him as follows: 

William Blathwayt first becomes prominent at the time of the 
Popish Plot, when his skill in reading cipher dispatches intro- 
duced him to leading men. He had begun official life in the 
service of Sir William Temple and had transacted business for 
the English government in Italy, Sweden, and Denmark. He had 
long been interested in colonial affairs as secretary of the Com- 
mittee of the Privy Council on Trade and Plantations. In 1687 
he was also one of the clerks of the Privy Council and Secretary 
at War, which position at that time seems to have been of a 
clerical nature. These offices yielded him above two thousand 


*4J. T. Adams, pp. 413-14. 
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pounds annually, besides what he took in as presents and fees. 
In addition to his other offices, Blathwayt was surveyor and 
auditor general of the colonies. As auditor general, it was his 
duty to approve the expenditures of the royal provinces, and we 
find him receiving a grant of one hundred pounds from Massa- 
chusetts for “passing the accounts,” which is probably only one 
of numerous payments of the kind. As surveyor general, he was 
the official head of the customs service in the plantations. Blath- 
wayt’s administrative abilities and linguistic talents commended 
him to William, who attached him to his person and advanced 
him in position and fortune. He was a good example of the 
influential, permanent under official who has always exercised 
great power in the actual operation of the English constitution, 
sometimes unhappily. . . .°° 

My reason for suggesting that Blathwayt may have been 
a more important person in history than is generally recog- 
nized is the following statement of Professor Channing: 

Randolph [the earlier colony agent who had been imprisoned 
with Andros| was released from captivity (in April 1690). He 
returned home and renewed his friendship with Blathwayt. They 
defeated the confirmation of the old charter, prevented the 
granting of a new patent like that of Connecticut, and forced 
the agents [of Massachusetts] to accept a charter drawn by 
Blathwayt with an important amendment confirming the Massa- 
chusetts colonists in their lands. 


Lawyers know the importance of drafting legal docu- 
ments; and so, in studying the history of government un- 
der written constitutions, it is well to remember that such 
history, in some ways, takes a new start in the mind of the 
man who drew the papers. If Blathwayt drew the province 
charter, he deserves, perhaps, more attention than he has 
received. 

There are various views of the statesmanship shown in 
the province charter. “The policy which was adopted har- 
monized with English political ideas in recognizing existing 
facts and in proceeding by a series of compromises. The 


* Channing, Vol. II, pp. 218-19. 
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plan was to reéstablish colonial representative institutions 
substantially on the footing of 1670, before Charles and 
James began their ‘reformations,’ to bring the colonies more 
within the scope of Parliamentary legislation, and to in- 
crease the power of the royal governors.”*° 

Lord Bryce, in his “American Commonwealth” (revised 
edition of 1917), in speaking of the Constitution of the 
United States, says: 

The American Constitution is no exception to the rule that 
everything which has power to win the obedience and respect 
of men must have its roots deep in the past, and that the more 
slowly every institution has grown, so much more enduring is it 
likely to prove. There is little in this constitution that is abso- 
lutely new. There is much that is as old as Magna Carta 
(p. 28). 

Later on, speaking of the province charter of Massa- 
chusetts of 1691, he says: 

This is a true political constitution. Under it the colony 
was governed and in the main well and wisely governed till 1780. 
Much of it, not merely its terms such as the name General Court, 
but its solid framework, was transferred bodily to the Massa- 
chusetts Constitution of 1780, which is now in force, and which 
profoundly influenced the convention that prepared the Federal 
Constitution of 1787 (p. 428). 

One important provision did not appear in the province 
charter because it did not appear even in the law of Eng- 
land until the Act of Settlement of 1701 which provided 
that English judges should hold office during good behavior 
instead of during pleasure. The absence of the provision 
for judicial tenure during good behavior, which has stabil- 
ized the government of England ever since 1701, raised, as 
we shall see later, a dramatic and important controversy 
in Massachusetts in 1773. The assemblies of the royal 
provinces by various means, tried to secure this reform; 
but the Lords of Trade resisted because permanent colonial 

5 Channing, Vol. II, pp. 219-221. 
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judicial tenure would tend “to lessen that just Dependence 
which the Colonies ought to have upon the Government of 
the Mother Country.’** This was specified by Jefferson, 
as one of the acts of tyranny of George III, in the Declara- 
tion of Independence as follows: 


He has made judges dependent on his will alone for the terms 
of their offices, and the amount and payment of their salaries. 


The first governor under the new charter was Sir Wil- 
liam Phipps, a native of Maine, described as “a daring and 
successful adventurer” and “an ignorant, superstitious, well- 
meaning person who was extremely ill-fitted to cope with” 
the crisis in which he arrived—the last great flare-up of the 
fanatical theocrats in Massachusetts and a disgraceful chap- 
ter in her history—the witchcraft delusion. The panic 
started in Salem, and was fostered in Boston by Cotton 
Mather until the whole community seemed “bedeviled.’ 
This outburst was partly due, no doubt, to “the extraordi- 
narily large sphere accorded to the Devil in Puritan 
theology.” When Phipps arrived, over one hundred per- 
sons were in prison awaiting trial as witches. Phipps, in- 
fluenced by the strong personality of his friend Mather, 
seems to have had no doubt of witchcraft in his mind.” 
At all events, he appointed, probably at Mather’s sugges- 
tion, a special and an illegal court without authority from 
the legislature to try these cases. William Stoughton, who 
appears to have been a bigot, was chief justice. “Several 
of the most enlightened men of the province,” however, 
were also members of this court and, in after years, were 
heartily ashamed of themselves. One of them, Samuel 
Sewall, who later became chief justice of Massachusetts, 
publicly repented in the Old South Meetinghouse. Innocent 
persons were accused, and the fanatical state of mind of 
the court and the public was taken advantage of by per- 


27 Channing, Vol. IT, note 4, p. 223. 
28 See Channing, Vol. I, p. 461. 
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sons who wished to satisfy private revenge and get rid of 
unpopular characters. The trials, the sentences, including 
execution and even torture in some cases, were brutal in 
the extreme, and after a few months the reaction set in. 
The court came to an end: courageous laymen, like Thomas 
Brattle and Robert Calef, threw their influence against 
Mather, his father, and other fanatics, and, in spite of their 
rage, broke their power. Calef wrote a book in answer to 
Mather’s “Wonders of the Invisible World” which was 
printed in Londgn in 1700, and quickly imported into the 
colony. The Mathers ‘belonged in reality to the sixteenth 
century, while Calef, the merchant defending the cause of 
intellectual freedom with no weapon but that of common 
sense, belonged to the eighteenth, the dawn of which was 
now at hand.’’*° 

Thus the Massachusetts “theocracy” received its death- 
blow, and, although the Congregational “State Church” was 
not fully disestablished until the eleventh amendment to the 
Massachusetts constitution in 1833,°° yet, “a government of 
laws” as distinguished from “a government of men” began 
to grow with the establishment of the Superior Court of 
Judicature in 1699. That court, the name of which was 
changed after 1780 to the “Supreme Judicial Court,” has 
had a continuous existence since that time, and is to-day the 
oldest judicial tribunal in America. 

In the following passage, Morison gives a glimpse of the 
business development at about this time and a suggestive 
description of the “Yankee” race history: 

Boston increased in population from about seven thousand in 
1690 to about seventeen thousand in 1740. It was the largest 
town in the English colonies until 1755, when passed by Phila- 
delphia, and “the principal mart of trade in North America” for 


29 J. T. Adams. The most vivid and merciless account of the theocrats is 
“The Emancipation of Massachusetts” with which Brooks Adams startled the 
descendants of the Puritans about 1887. 


80 Reed, Church and State in Mass. 1691-1740. 
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a much longer period. ‘Boston Pier or the Long Wharf,” built 
in 1710, extended King (now State) Street some two thousand 
feet into deep water. Wealthy merchants came from overseas to 
share the results of Puritan thrift and energy. Thomas Amory, 
of London, after visiting Lisbon, Amsterdam, Charleston, Phila- 
delphia, and New York, found Boston their superior in com- 
mercial activity, and settled there in 1720. 

A fresh tide of immigration was beginning to flow into Massa- 
chusetts Bay, and a good part of it was non-English. The 
Yankee race, in fact, had never been all English... . 

The seventeenth century stock completely absorbed its eight- 
eenth century accretions, both English and non-English. To out- 
siders, as late as 1824, the population of seaboard Massachusetts 
seemed, and was, racially homogeneous. . . . But the race was 
not Anglo-Saxon, or Irish. It was Yankee, a new Nordic amalgam 
on an English Puritan base; already in 1750 as different in its 
character and its dialect from the English as the Australians are 
to-day. A tough but nervous, tenacious but restless race; mate- 
rially ambitious, yet prone to introspection, and subject to waves 
of religious emotion. Conservative in its ideas of property and 
religion, yet (in the eighteenth century) radical in business and 
government. A people with few social graces, yet capable of 
deep friendships and abiding loyalties; law-abiding yet indi- 
vidualistic, and impatient of restraint by government or regula- 
tion in business; ever attempting to repress certain traits of 
human nature, but finding an outlet in broad, crude humor and 
deep-sea voyages. A race whose typical member is eternally torn 
between a passion for righteousness and a desire to get on in 
the world. Religion and climate, soil and sea, here brewed of 
mixed stock a new people.** 


While a “government of laws” may be said to have begun 
with the creation of the court, it began very gradually. 
There were only four trained lawyers on the court between 
1699 and 1776, the first one being Benjamin Lynde, Sr., 
who was appointed in 1712 and served for thirty-three 
years. The second was Paul Dudley, who served from 1718 
to 1751, and the other two were Edmund Trowbridge and 
William Cushing, who served a few years before the Revo- 
lution. Brooks Adams attributes this lack of trained judges 


31 Morison, pp. 21, 22. 
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to the pernicious tradition “that the civil magistrate needed 
no special training.” He also speaks of “another inherit- 
ance more baleful still. The legislature, under the Puritan 
Commonwealth, had been the court of last resort, and it 
was by no means forward to abandon its prerogatives. It 
was consequently always ready to listen to complaints of 
suitors who thought themselves aggrieved by the decisions 
of the regular tribunals.” Even as late as 1772, Governor 
Hutchinson protested to the legislature against this on the 
ground that “all such private business is properly cog- 
nizable by the established judicatories. A legislative body 

is extremely improper for such decisions.’** Meaii- 
while, a bar developed, the first leading name being that of 
John Read, and, by 1760, there was a strong and growing 
bar with such men as Jeremiah Gridley, Pratt, later chief 
justice of New York, Oxenbridge Thacher, and James Otis 
among the leaders. 

During this period the life of the province developed, the 
friction with the mother country centering about contests 
with the royal governors in various ways, and particularly 
over their salaries, the General Court generally providing 
for annual grants lower than the governor thought neces- 
sary and proper, and refusing fixed salaries. In 1726, asa 
result of such controversies, Governor Shute obtained from 
the crown an explanatory charter which gave him power to 
disapprove of the choice of Speaker of the House and 
limited the time for which the House of Representatives 
might adjourn, without the governor’s consent, to two days. 
In 1728, Governor Burnet asked for a fixed salary which 
the General Court refused “because it is the undoubted 
right of all Englishmen, by Magna Carta to raise and dis- 
pose of money for the public service of their own accord, 
and without compulsion.” Here we see the echo of the con- 


® See “Emancipation of Massachusetts,” pp. 465-6, and Mass. State Papers, 
1765-1775, p. 314. 
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troversies between Charles I and his Parliament with the 
royal governor in the réle of the king by proxy. As Sumner 
says, “in the prevailing dullness of colonial life one of the 
chief sports was to bait the royal governor.” 

In 1734-5 the first great struggle over the independence 
of the judiciary occurred in New York. This had a pro- 
found influence in Massachusetts and throughout the 
colonies. It reflects the similar struggle between James I 
and Lord Coke already described: 

Governor Cosby of New York had ordered a suit before the 
Supreme Court in a case involving the payment of his salary. 
The Court ruled that this was a case in equity, of which it could 
not take cognizance; whereupon, the governor sent an abusive 
message to Chief Justice Morris, declaring him unfit for his 
position, and shortly appointed in his place one of the judges who 
had given an opinion favorable to himself. Cosby declared that 
the removal of Morris was necessary in order to discourage the 
advocates of “Boston principles,” which was a general term for 
opposition tendencies. In the famous Zenger case, Cosby used 
all his influence to bring about the conviction for libel of the 
man who published Morris’s criticism of the governor’s action; 
and he was defeated only by the bold appeal of Zenger’s counsel 
to the jury.** 

The debt of gratitude of the American people to Alex- 
ander Hamilton, of Philadelphia, who defended Zenger in 
this case, is a great one, all too little realized by many 
Americans to-day. 

“Political liberty inside of any country depends very 
largely on its external relations. The great force for forg- 
ing a society into a solid mass has always been war. So 
long as there were Indians to be fought, and so long as the 
Dutch were in New York or the French in Canada, the 
colonies had a foreign policy; they had enemies at the 
gates’’** and they had to think about them and their prepara- 
tion for attack. Accordingly, until the close of the “French 

%3 See Greene, “The Provincial Governor,” pp. 143, 144. 

4 Sumner, “The Challenge of Facts.” 
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and Indian War” with the fall of Quebec in 1759 and 
the subsequent surrender of Canada, the sentiments of the 
colonists generally were still the same as those expressed 
by Pyncheon in his letter to Winthrop a century before, 
in 1646: 


We are not a free state, neither do I think it our wisdom to 
be a free state; though we had our liberty, we cannot as yet sub- 
sist without England. 

When the danger of foreign invasion was practically 
eliminated, the colonists began to “bait the royal governor,” 
and his superiors in England, with greater freedom than 
ever for “internal discord” then “involved no risk of weak- 
ness in the presence of a neighboring enemy.” The com- 
mercial interests of the colonies were opposed to the Eng- 
lish regulations of commerce. The import duties, particu- 
larly on molasses, needed in large quantities for New Eng- 
land rum, which was also needed then, were habitually 
evaded. The sporting chances of smuggling have always 
attracted traders, as well as many ladies and gentlemen of 
our own time, and the feelings of independence and resent- 
ment at English trade restrictions added a patriotic zest to 
the sport. This evasion led to an application to the Massa- 
chusetts Court for the issuance of Writs of Assistance, or 
general warrants of search and seizure, to help the customs 
officers. A case arose in which the application for the issu- 
ance of such a writ was opposed by the merchants inter- 
ested in rum and molasses, and Oxenbridge Thacher and 
James Otis appeared as counsel in opposition. Otis re- 
signed his position as solicitor general in order to appear, 
and refused all fees. With this case and the Parsons case, 
which followed it in Virginia in 1763, and in which Patrick 
Henry appeared, the literature of modern American con- 
stitutional law may be said to have begun. 

While Henry was the younger by eleven years and prob- 
ably the more fiery of the two—while he made his argu- 
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ment on the foundations of government to a jury on a ques- 
tion of damages—the argument of Otis was more thor- 
oughly developed and mature. It was made to the full 
bench of the Superior Court of Judicature on the question 
of law as to the power to issue the writs and was supported 
by references to Lord Coke, Lord Holt, and other common- 
law authorities. It was also elaborated soon after in 
pamphlets which circulated throughout the colonies. In 
speaking of Magna Carta, Pollock and Maitland, in their 
“History of English Law,” say “in brief it means this: that 
the king is and shall be below the law.” Thinking close to 
human nature and its tendencies and with prophetic in- 
stincts, Otis carried this principle of Magna Carta further 
for the protection of the people. He said, in substance, 
legislators are men, and legislatures, like kings, must be 
below the law. But how shall they be below the law? He 
answered, there are certain fundamental principles which 
must be recognized even by Parliament, and these princi- 
ples are applied by independent and impartial courts of 
justice. 

The story of Patrick Henry and the Parsons case is part 
of the great history of Virginia. 

The case of the Writs of Assistance was heard in the 
council room of the old statehouse in Boston with Chief 
Justice Hutchinson presiding and the court in their scarlet 
robes. This was described by John Adams and is now 
painted on the wall of the Massachusetts statehouse, as 
suggested by him in a letter to William Tudor in 1817. 
Following the restrained legal argument of his senior, 
Thacher, Otis, in the words of Lord Acton, “lifted the 
question to a different level in one of the memorable 
speeches in political history.” He argued that the acts of 
trade violated the province charter and if the writs were 
authorized by Parliament, then the statute was void as 
violating the constitutional rights of an Englishman to pro- 
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tection in his house. His argument caught the imagination 
of those who heard him and, among them, the young John 
Adams, who described himself as “lost in admiration” and 
“looking like a short, thick archbishop of Canterbury.” 
The presence of John Adams, and the way in which Otis 
fired his imagination, is one of the fortunate coincidences 
in American history. Otis, who was then about thirty-six, 
became at once a hero and a target for abuse. He was 
elected to the legislature and, with Samuel Adams, was 
the leader of the “‘patriot party” for the next eight or ten 
years. William Tudor, in his “Life of Otis,” describes their 
work on committees: 


Otis whose .. . learning, quickness, keen perception, bold 
and powerful reasoning, made him the primary source of almost 
every measure, generally gave the first draft to Adams who saw 
to everything and blended great caution with incessant watch- 
fulness and exertion, revised, corrected and polished where it 
might be requisite, “queuvicued” as Otis described the work 
“which he was too careless or impatient to undertake.” The 


reports were then submitted . .. to the committee for their 
sanction. “The reputation for fine writing was too unimportant 
compared with the magnitude of the cause... to excite a 


minute’s solicitude.”’ 


It was through writings thus prepared that the platform 
of revolt in support of American independence and the con- 
structive ideas for the maintenance of that independence 
were gradually formulated in Massachusetts and through- 
out the other colonies. The practical philosophy of Amer- 
ican constitutional law as formulated by Otis may be read 
fully in the pamphlets on “The Rights of the British 
Colonies” in 1764 and his “Vindication of the Massa- 
chusetts Representatives” in 1763. It should always be 
borne in mind, however, that while it fell to Otis to 
formulate the opposition on grounds of principle reflecting 
the practical sentiment of the colonies by some constructive 
policy of restraint which should govern the exercise of 
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sovereign power, he was not at that time preaching revolu- 
tion. He was attacking a British ministry as a subject of 
the crown in an effort to induce the crown and Parliament 
to exercise self-restraint. The colonies were not then ready 
for the revolution, and with the exception, probably, of a 
few men here and there did not foresee it. They still hoped 
to induce a more liberal policy. 

I must pass over the well-known revolutionary incidents 
which preceded Concord, Lexington, and Bunker Hill, for 
we are now concerned, not with the dramatic story of the 
Revolution, but with the history of the constructive ideas 
which enabled (in the words of President Coolidge) “the 
men of that day almost alone in history to bring a revolution 
to its objective’—in other words, to think out the way to 
maintain independence after it was secured. But certain 
incidents may well be mentioned. In 1771, John Adams, 
who succeeded Otis as the intellectual leader in Massa- 
chusetts after Otis’s mind began to fail, showed his strong 
sense of justice by facing social and political abuse after 
the “Boston Massacre” and undertaking, with young 
Josiah Quincy, the defense of the British soldiers in order 
to secure a fair trial. 

In January, 1776, George Wythe, under whose name this 
school of government at William and Mary is partly 
founded, asked John Adams for advice as to the method of 
accomplishing the transition to a commonwealth govern- 
ment, and Adams wrote a paper called “Thoughts on Gov- 
ernment,” which was sent to Wythe, Henry, Richard Henry 
Lee, and others both in Virginia and elsewhere. A similar 
letter was sent to John Penn of North Carolina in answer 
to the request of the North Carolina legislature, and an- 
other to New Jersey in answer to a similar application. 
These may be read in Adams’ “Works” (Vol. IV, pp. 188- 
189) together with Patrick Henry’s letter concerning the 
views expressed. In dealing with the framework of the 
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legislature in these letters, John Adams recommended the 
election of an assembly which should then divide itself into 
two chambers by choosing from its members a smaller body, 
each to have a negative on the other; and a governor chosen 
annually by these two bodies, or by the people, and having 
an absolute veto. His principal, and still convincing reason. 
for two houses was that 

A single assembly is liable to all the vices, follies and frailties 

of an individual; subject to fits of humor, starts of passion, 
flights of enthusiasm, partialities, or prejudice and consequently 
production of hasty results and absurd judgments and all these 
errors ought to be corrected. 
His recommendations in these papers as an adviser of the 
leading men in Virginia, North Carolina, and New Jersey, 
as well as in Massachusetts, are peculiarly interesting be- 
cause his views appear to have convinced them in favor 
of a bicameral system with a qualified, or suspensive, veto 
in the governor which could be overridden by a two-thirds 
vote, and this plan subsequently appeared in the Federal 
Constitution. His judgment prevailed in the matter over 
those who drew the first constitution of Pennsylvania with 
a single chamber. The single chamber has often been said 
to have had the support of Franklin, but John Adams de- 
nied this, and Dr. Rush says Franklin regarded a single 
chamber as a “monstrosity.”*’ The bicameral system de- 
veloped, as we have seen, early in the colony when the mag- 
istrates, or “assistants” and the “House of Deputies’ sepa- 
rated into two houses, as a result of ‘‘an acrid dispute over 
the case of Goody Sherman and her stray sow” in 1644. 
Adams was, therefore, reflecting the local experience of over 
a century in Massachusetts as a colony and province. 

In discussing the province charter, I called attention to 
the fact that it did not provide for the tenure of judges 
“during good behavior,” as that provision for the protec- 

* Adams’s Works, Vol. IX, pp. 622-3; Channing, Vol. III, p. 439. 
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tion of the people of England against the crown had not 
then been secured even in England; and, later, I referred 
to the Zenger case in New York in 1735 as attracting at- 
tention throughout the colonies to the importance of an 
independent judiciary. This matter came to a head in 
Massachusetts in 1772. The fact that King George III 
undertook to pay the salaries of the Massachusetts judges 
threatened to put the administration of the law completely 
under royal control. The people were alarmed at this state 
of things, which was not relieved by the signs of temporiz- 
ing in some leading quarters. Among those who had given 
signs of a disposition to change his course was General 
William Brattle of Cambridge, senior member of the coun- 
cil. In a town meeting called to remonstrate against the 
measure lof payment of the judges by the crown] he made 
a speech designed to reconcile the popular sentiment to it 
and challenged the patriotic party, and even John Adams 
by name, to dispute his position. Adams in a series of 
open letters published in the Boston Gazette in January and 
February, 1773, answered General Brattle and demon- 
strated by a clear statement of the legal history both in 
England and under the province charter, that there was 
nothing to restrain the king from interfering with the inde- 
pendence of the judges. He effectually silenced General 
Brattle, and this public controversy was important in mak- 
ing clear to the citizens of Massachusetts the importance 
of an independent bench.*® 

After this, and with the Zenger case, and doubtless other 
incidents in mind in addition to the accounts of the brutal- 
ity of the English political judges under the Stuarts which 
appear in the “State Trials,” of which John Adams had a 
copy, it was natural that when he was selected, in 1779, as 
the draftsman of the Massachusetts constitution, he should 
write the twenty-ninth article of the Bill of Rights, prob- 
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ably the most famous and influential article in any Ameri- 
can constitution: 


It is essential to the preservation of the rights of every indi- 
vidual, his life, liberty, property and character, that there be 
an impartial interpretation of the laws, and administration of 
justice. It is the right of every citizen to be tried by judges as 
free, impartial and independent as the lot of humanity will 
admit. It is, therefore, not only the best policy, but for the 
security of the rights of the people, and of every citizen, that 
the judges of the Supreme Judicial Court should hold their 
offices as long as they behave themselves well; and that they 
should have honorable salaries ascertained and established by 
standing laws. 

This article reflects the views expressed by Otis with 
dramatic force at an earlier stage. The article has become 
famous, not because of the provision for tenure; that had 
appeared also in the Virginia constitution in 1776 and came 
from the English Act of Settlement. The fame of the article 
rests on Adams’ concise explanation of the reason for the 
tenure and his picture of the American ideal of a judge and 
of the standards for the administration of justice. By 
Chapter III of the constitution, the tenure “during good 
behavior” was applied to all Massachusetts judges except 
justices of the peace. Most American states, in the wave 
of theoretical “democracy” which swept over the country 
in the middle of the nineteenth century, abandoned the 
practical principle of an appointive bench with tenure dur- 
ing good behavior. Their experience with an elective bench 
with short terms has been such that there are strong evi- 
dences to-day in different parts of the country of a gradu- 
ally growing sentiment in favor of returning to the 
substance of the principle of the twenty-ninth article which 
stands behind the whole judicial system of the federal 
courts. By drafting these provisions, by his courageous 
undertaking of the unpopular defense of the British soldiers 
in 1771 already mentioned, and by the later appointment of 
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John Marshall as chief justice, John Adams set and ex- 
plained, a standard for the American bench and bar, the 
present and future influence of which is incalculable. 

Before discussing further the story of the forming of the 
Massachusetts constitution, we must turn back to a very 
different character—Thomas Allen, “the fighting parson of 
Berkshire County” who fired the first shot at the battle 
of Bennington. It is probable that the existence of the 
Massachusetts constitution owes as much to Thomas Allen 
as an initiative force as it owes to John Adams and The- 
ophilus Parsons, as draftsmen and constructive thinkers. 
Moreover, the bar of the country may well pause and re- 
flect upon the meaning of the movement led by Thomas 
Allen in his county, and upon some of the sentences from 
his pen which appeared in the documents submitted by the 
body generally described as “The Berkshire Constitution- 
alists.” 


In 1777 James Warren wrote to Elbridge Gerry about the 
movement for a constitution. He said that “no new form of 
government is yet adopted. Everybody seems to wish for it and 
a number are incessantly moving and pressing for it. What 
hinders, I don’t know, except downright laziness.” This apathy 
or lack of energy seems to have developed into a strong opposi- 
tion by the time of the meeting of the Convention of 1779, for 
a spirit of obstruction appears to run through all the proceed- 
ings of that body... . 

The three great factors of the constitutional history of Massa- 
chusetts Bay were: (1) The traditions and forms of self-govern- 
ment inherited by the people; (2) the Berkshire Constitutional- 
ists; and (3) the Essex Junto . . . Anglo-Saxon tradition, Berk- 
shire democracy and Essex conservatism gave us the venerable 
Constitution of 1780, . . . second only in historical importance 
to the Federal Constitution of 1789.** 


Who was Thomas Allen and what did he do? The fullest 
account of him is found in the second volume of Smith’s 
“History of Pittsfield.” Ata time of free thinking in politi- 
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cal creeds, and a chaotic state of public opinion as to any 
constructive measures needed to induce different parts of an 
extended and sparsely settled country to live reasonably 
together, Rev. Thomas Allen is described as occupying an 
intermediate position between those minds which were 
patiently seeking material in the experience of the past, and 
those minds which were seizing eagerly on the suggestions 
of popular essayists who were flattering everybody with the 
most advanced theories of human rights and the possibil- 
ities of unrestrained individualism. While sympathizing 
with the natural aspirations for individual freedom, Allen 
and his group of hard-headed New Englanders in the Berk- 
shire Hills had thought enough about human nature to 
realize that, while they had removed King George III from 
the American throne, they had put King Voting Majority 
in his place. They also realized that, as a practical matter, 
the power behind the throne of King Voting Majority in 
any general legislative body did then, and would in future, 
reside to a great extent in the more thickly settled and com- 
mercially prosperous seaboard counties of Massachusetts. 
They feared this new king, and this power, as they feared 
George III, so far as the probable, practical results on the 
western counties of Massachusetts were concerned. They 
did not deceive themselves with mere glittering generalities 
of a theoretical democracy. They knew they were facing a 
condition and not a theory, and they turned for leadership 
to a man who had a rare power of statement. This man 
was Thomas Allen, and he had evidently read and pondered 
on the pamphlets of James Otis. 

He led them not in a violently aggressive movement to 
disrupt the de facto government then existing, but in a 
respectful and firm demand for constructive action as a 
condition precedent to their acceptance of the government. 
The course which they followed was to demand a constitu- 
tion or “compact” of government upon which they could 
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rely for protection. In a statement written by Allen, they 
gave their reasons for demanding it. As Berkshire County 
was on the borders of New York, with Yankee shrewdness 
they even held out the possibility of negotiations for join- 
ing New York as an alternative for the consideration of the 
men in the eastern counties. Their energy and determina- 
tion, and, undoubtedly, Allen’s power of statement, finally 
resulted in the calling of the convention which adopted 
the Massachusetts constitution. It should be said here, 
however, that to the town of Concord belongs the distinction 
of the first published demand for a constitutional conven- 
tion of the modern type. The resolution of the town in 
1774 will be found in the frontispiece to the manual of the 
Massachusetts convention of 1917. But Concord was in 
the east, and the most effective demand came from Berk- 
shire. 

In order to understand the exact significance of these for- 
gotten proceedings it is necessary to read a few of the 
paragraphs written by Thomas Allen in the Pittsfield reso- 
lutions during the years between 1776-1779. In May, 1776, 
a petition, drawn by Allen, from the town of Pittsfield was 
sent to the General Court sitting in Watertown reciting 
that: 


When they considered that the revolution in England afforded 
the nation but a very imperfect redress of grievances—the nation, 
being transported with extravagent joy in getting rid of one 
tyrant, forgot to provide against another—and how every man 
by nature has the seeds of tyranny deeply implanted within 
him, so that nothing short of Omnipotence can eradicate them. 

That when they considered that now is the only time we have 
reason ever to expect for securing our liberties and the liberties 
of future posterity upon a permanent foundation that no length 
of time can undermine,—though they were filled with pain and 
anxiety at so much as seeming to oppose public councils, yet, 
with all these considerations in our view, love of virtue, freedom 
and posterity prevailed upon us a second time to suspend the 
courts of justice in this country. 
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That the first step to be taken by a people in such a state 
for the enjoyment or restoration of civil government among them 
is the formation of a fundamental constitution as the basis and 
groundwork of legislation. 

We beg leave further to represent that we by no means object 
to the most speedy institution of legal government through this 
province, and that we are as earnestly desirous as any others of 
this great blessing. 

That, knowing the strong bias of human nature to tyranny 
and despotism, we have nothing else in view but to provide for 
posterity against the wanton exercise of power, which cannot 
otherwise be done than by the formation of a fundamental con- 
stitution. 

Let it not be said by future posterity that in this great, this 
noble, this glorious contest, we made no provision against tyranny 
among ourselves.** 

Such were the reasons for refusing to allow the highest 
court of Massachusetts to sit in Berkshire County. 

In all the controversy that has raged about the so-called 
judicial “usurpation” in what is called the “power” of the 
courts to disregard unconstitutional legislation, I have never 
seen this story mentioned. Here we have, not lawyers, but 
a group of back-country laymen who refused to allow the 
courts to sit in their county until a constitution of funda- 
mental law was framed which the courts should apply di- 
rectly as a test of legislation and legal government. They 
reduced to practice the philosophical arguments of Otis, 
demanding the American common-law doctrine of suprem- 
acy of law, not as a matter of abstract reasoning, but as a 
practical condition precedent to the administration of the 
government, twenty-seven years before John Marshall 
wrote his opinion in Marbury vs. Madison in 1803. Fur- 
thermore, this action was based on clearly expressed reasons 
which contain the basic ideas of Marshall’s famous opinion. 
The sentences of Thomas Allen, quoted above, show con- 
clusively that he and his associates were not considering 

> Smith’s “History of Pittsfield,” Chaps. XVIII to XX, 
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the matter in the light of judicial right or judicial power, 
but in the light of judicial duty. We must remember the 
sentence of Otis, “The end of government being the good 
of mankind points out its great duties.” It is only in the 
light of judicial duty that this subject can be clearly dis- 
cussed and understood. 

During the nine months from October, 1774, Massachu- 
setts was governed by three successive Provincial Con- 
gresses. These were simply revolutionary conventions— 
State editions of the Continental Congress at Philadelphia. 
Each town sent as many delegates as it liked. John Han- 
cock was president of the first and second congresses, and 
Joseph Warren, who fell at Bunker Hill, was president of 
the third congress. While Governor Gage, in Boston, was 
attempting to suppress rebellion with the aid of his “man- 
damus council” and the redcoats, the Provincial Congress, 
meeting at Concord, Cambridge, and Watertown, governed 
the province in revolution. On May 5, 1775, after the 
Concord fight, it declared General Gage no longer the law- 
ful governor, and on June 20th it ordered the election of a 
regular General Court under the province charter. 

The House of Representatives thus elected met at Water- 
town on July 19, 1775, the third Provincial Congress dis- 
solving the same day. Two days later the House elected a 
council of twenty-eight; and the full General Court thus 
formed resolved that “whereas the late Governor, Lieu- 
tenant Governor, or Deputy Governor of the Province have 
absented themselves, and have refused to govern the Prov- 
ince according to the Charter,” the executive power, ac- 
cording to said charter, devolves upon the council. The 
province charter, amended by this legal fiction, was the 
constitution of the Colony and State of Massachusetts Bay 
from July 28, 1775, to October 25, 1780. 

The old province and regal forms were retained until 
June 1, 1776, when writs were first issued in the name of 
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the “Government and People of the Massachusetts-Bay.” 
“Colony of the Massachusetts-Bay” was the official title 
of the government until the Declaration of Independence 
was proclaimed from the balcony of the old statehouse, 
on July 18, 1776. For the next four years the title, with 
variations, was “State of Massachusetts-Bay (in New Eng- 
land).’’ The General Court was usually styled the General 
Assembly at this period.*° 

The positions of the judges had been declared vacant in 
1775, and for about a year there were no courts to speak 
of in parts of the State, except temporary local tribunals 
created by the people in some of the towns or counties. 

The towns, in fact, were the most powerful part of the gov- 
ernment of Massachusetts during the Revolution. They held 
county and other conventions without any authority from the 
General Court, gave their representatives precise instructions, 
and insisted that many important matters, including all consti- 
tutional questions, should be referred back to them. 

In 1776 new appointments were made to the vacant 
court.*” 

The weakness of acting under a charter granted by a 
king, after the king had been repudiated, soon threatened 
anarchy, which was only held in check by the common 
necessity of self-defense against the British troops. The 
first result of the demands from Berkshire and elsewhere 
was an attempt by the legislature of 1777 to act as a con- 
vention to prepare a constitution, but it was a loosely drawn 
document without a bill of rights which, when submitted 
to the people of the towns, was defeated by a vote of about 
five to one. This was largely owing to the detailed analysis 
and criticism of the document in a pamphlet called the 
“Essex Result” prepared by Theophilus Parsons, then a 
young man of twenty-eight. This document,*' adopted by 

’ Manual Const. Con. 1917, pp. 12-13. 

See John Adams, “ Works,” IX, pp. 397-8. 
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a convention of Essex County men nicknamed the “Essex 
Junto,” “deserves,” as Channing says, “to be better 
known.” It demanded among other things a bill of rights 
and a bicameral legislature. Finally a plan was submitted 
by the legislature for a convention of the modern type to 
be elected for the sole purpose of framing a constitution. 
It was ratified by the vote in the towns, and delegates were 
subsequently elected who met in September, 1779. There 
is no record of the preliminary discussion of this body, ex- 
cept the entry in the journal that there was a general and 
“free conversation.” It must have been very free, indeed, 
judging from the probabilities, and from the brief reference 
to it by John Adams, who tells us: 

I found such a chaos of absurd sentiments concerning gov- 
ernment, that I was obliged daily, before that great assembly, 
and afterwards in the Grand Committee, to propose plans, and 
advocate doctrines, which were extremely unpopular with the 
greater number. Lieutenant Governor Cushing was avowedly 
for a single assembly, like Pennsylvania. Samuel Adams was 
of the same mind. Mr. Hancock kept aloof, in order to be 
governor. In short, I had at first no support but from the 
Essex junto, who had adopted my ideas in the letter to Mr. 
Wythe.** 

This account sounds probable although Adams’ memory 
was at times affected by his vanity or prejudices apparently. 

Many of the ablest men of their day, however, were 
members of this body. They felt their responsibilities, and 
at the end of the instructions to Colonel Williams, the dele- 
gate of Pittsfield, we again find the large-mindedness of 
the men of Berkshire in their firm grasp of the function of 
a representative, which is refreshing in these days. In 
those instructions he was directed: 


To act agreeable to the dictates of your own judgment after 
you have heard all the reasoning upon the various subjects of 
disquisition having an invariable respect to the true liberty and 


& C.F. Adams, “The Life and Works of John Adams,” p. 618. 
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real happiness of this state throughout all generations, any in- 
structions herein contained to the contrary notwithstanding.** 

Thus the high standard of independent and individual 
responsibility of free representatives of free men in a free 
government was set as an American standard following out 
the words of Edmund Burke in 1774 in his famous speech 
to the electors of Bristol. 

The convention finally appointed a committee of thirty 
to prepare a bill of rights and frame of government for a 
“Free Republic” and adjourned until October 28th. The 
committee of thirty selected a subcommittee of three, James 
Bowdoin, John Adams, and Samuel Adams, and this sub- 
committee, in turn, selected John Adams to prepare the 
draft. “It was the task of John Adams to construct a gov- 
ernment on the ruins of what his cousin Samuel Adams had 
done so much to destroy.” This he did, with the exception 
of the third article of the bill of rights relating to public 
worship and the public support of “Protestant” churches 
which, unfortunately, but probably unavoidably, was left 
to clergymen. 

The substance of his draft, somewhat revised by the sub- 
committee and the general committee, particularly by the 
provision for a qualified, instead of an absolute veto power 
for the governor, was reported to the convention, and 
Adams sailed for Europe to raise money for the colonies, 
so that he did not take part in the later proceedings of the 
convention. The document, substantially as reported, was 
recommended by the convention, submitted to the people 
of the towns throughout Massachusetts, which then included 
Maine, and was discussed and adopted by this popular vote. 
The last article of this constitution, Chapter VI, Article 
XI, provided, and still provides: 

This form of government shall be enrolled on parchment and 
deposited in the secretary’s office, and be a part of the laws of 
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the land; and printed copies thereof shall be prefixed to the 
book containing the laws of this Commonwealth, in all future 
editions of said law. 


Thus making it the duty of every court to read the con- 
stitution before it reads a single statutory word, following 
out the provision in the eighteenth article of the bill of 
rights already quoted that, 


“The people have a right to require of their lawgivers and 
magistrates an exact and constant observance of them [the 
fundamental principles of the constitution’’].” 


Article VI of the same chapter provided that, 


“All the laws which have heretofore been adopted, used and 
approved in the Province Colony or State of Massachusetts Bay, 
and usually practised on in the courts of law shall still remain 
and be in full force, until altered or repealed by the legislature; 
such parts only excepted as are repugnant to the rights and lib- 
erties contained in this constitution.” 


Slavery existed in Massachusetts at this time and slave 
sales were advertised in newspapers while the convention 
was sitting. In 1782-1783 a case involving a claim to a 
slave came before the Supreme Judicial Court. Chief 
Justice Cushing, with the concurrence of his associates, 
charged the jury that, 


As to the doctrine of slavery . . . that (it is true) has been 
heretofore countenanced by the Province Laws formerly, but 
nowhere is it expressly enacted or established. It has been a 
usage—a usage which took its origin from the practice of some 
of the European nations, and the regulations of British govern- 
ment respecting the then Colonies . . . our Constitution of Gov- 
ernment, by which the people of this Commonwealth have 
solemnly bound themselves, sets out with declaring that all men 
are born free and equal—and that every subject is entitled to 
liberty, and to have it guarded by the laws, as well as life and 
property—and in short is totally repugnant to the idea of being 
born slaves. This being the case, I think the idea of slavery is 
inconsistent with our own conduct and Constitution; and there 
can be no such thing as perpetual servitude of a rational creature, 
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unless his liberty is forfeited by some criminal conduct or given 
up by personal consent or contract.** 


This case has excited interest because of its relation to 
the history of slavery, but its importance in the history of 
constitutional law has not attracted particular attention. 
The entry of the charge in the notebook of the chief justice 
never appears to have been printed until 1874 when it was 
produced by Chief Justice Gray. The case is mentioned 
here, not because of its relation to slavery, but because it 
shows that William Cushing, who had been a member of the 
constitutional convention while he was chief justice, began 
at once as a judge, after the convention, to apply constitu- 
tional principles directly as law. This fact gains added 
significance when it is remembered that Cushing later pre- 
sided as vice-president, in the absence of John Hancock 
(who had the gout), over the Massachusetts convention 
which ratified the Federal Constitution, and still later sat 
beside Marshall as a judge when Marbury vs. Madison 
was decided. It is an interesting fact that, at about the 
same time, in 1782, in Virginia, George Wythe, as chan- 
cellor, pronounced a legislative act unconstitutional in Com. 
vs. Catron (4 Call. 5). 

Thus Massachusetts became an American commonwealth 
under a government checked and balanced by a division 
into the three codrdinate departments—legislative, execu- 
tive, and judicial. This avoided what Jefferson referred to 
in his “Notes on the State of Virginia” in 1781, when he 
said, as to concentration of all power in a legislative body: 

One hundred and seventy-three [legislative] despots would 
surely be as oppressive as one... An elective despotism 
was not the government we fought for.*® 

The next step was the ratification of the Federal Con- 
stitution in Massachusetts in 1788, and here Parsons comes 


* Mass. Law Quart., May, 1917, pp. 437-8 
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to the front again as a constructive thinker. Isaac Parker, 
later chief justice, then a young man, watched the con- 
vention as “an anxious spectator,’ and in an address to 
the grand jury of Suffolk County in 1813, shortly after the 
death of Parsons, he described the scene as follows: 


This was the crisis of life or death to the union of the states 
and ruin or prosperity hung upon the decision. Parsons again 
appeared in the cause of order, law, and government—the cause, 
indeed, of the people—though they did not recognize it; for no 
doubt was entertained that, at the first meeting of that Con- 
vention, a great majority of its members were predetermined to 
reject the Constitution. I, then a young man, was an anxious 
spectator of these doings. I heard there the captivating 
eloquence of Ames, the polished erudition of King, the ardent 
and pathetic appeals of Dana, the sagacious and conciliating re- 
marks of Strong, and the arguments of other eminent men of 
that body; but Parsons appeared to me the master-spirit of that 
assembly. Upon all sudden emergencies, and upon plausible 
and unexpected objections, he was the sentinel to guard the 
patriot camp, and to prevent confusion from unexpected assault. 
He labored there in season and out of season, the whole energies 
of his mind being bent upon the successful issue of a question 
which was, he believed, to determine the fate of his country.*® 


John Adams was in England. The opposition was finally 
overcome by the suggestion of amendments to the first 
congress. These amendments, of which the first contained 
the substance of the present Tenth Amendment, were pro- 
posed by Hancock but, although it was not generally known 
at the time, were drawn by Parsons. Here again also we 
meet the common sense of Berkshire County in the person 
of Colonel Jonathan Smith, who, toward the end of the de- 
bate, rose to the occasion as follows: 

Mr. President, I am a plain man and get my living by the 
plough. I am not used to speak in public, but I beg your leave 
to say a few words to my brother plough-joggers in this house. 
I have lived in a part of the country where I have known the 
worth of good government by the want of it. There was a black 

© Mass. Law Quart., May, 1917, p. 521. 
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cloud that rose in the east last winter, and spread over the west. 
(Here Mr. Wedgery interrupted: Mr. President, I wish to know 
what the gentleman means by the east?) I mean, Sir, the county 
of Bristol. The cloud rose there, and burst upon us, and pro- 
duced a dreadful effect. It brought on a state of anarchy, and 
that leads to tyranny. . . . It is better to have one tyrant than 
so many at once. 

Now, Mr. President, when I saw this Constitution, I found 
that it was a cure for these disorders. It was just such a thing 
as we wanted. I got a copy of it and read it over and over. I 
had been a member of the Convention to form our own State 
Constitution, and had learnt something of the checks and bal- 
ances of power, and I found them all here. I did not go to any 
lawyer and ask his opinion; we have no lawyer in our town, 
and we do well enough without. I formed my own opinion, and 
was pleased with this Constitution. My honorable old daddy 
there (pointing to Mr. Singletary) won’t think that I expect to 
be a Congressman, and swallow up the liberties of the people. 
I never had any post, nor do I want one, and before I am done 
you will think that I don’t deserve one. But I don’t think the 
worse of the Constitution because lawyers, and men of learning, 
and moneyed men, are fond of it. I don’t suspect that they 
want to get into Congress and abuse their power. I am not of 
such a jealous make. They that are honest men themselves are 
not apt to suspect other people. I don’t know why our con- 
stituents have not as good a right to be jealous of us as we 
seem to be of the Congress, and I think those gentlemen who are 
so very suspicious that as soon as a man gets into power he 
turns rogue, had better look at home... . 

Some gentlemen think that our liberty and property are not 
safe in the hands of moneyed men, and men of learning. I am 
not of that mind . . . these lawyers, these moneyed men, these 
men of learning, are all embarked in the same cause with us, 
and we must all swim or sink together; and shall we throw the 
Constitution overboard because it does not please us alike?*’ 


The Federal Constitution was ratified, and the battle 
shifted to the conventions in Virginia and New York, to 
the shoulders of Madison and Marshall, Hamilton and Jay, 
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with the great character and influence of Washington in 
the background. 


In a century and a half or two centuries there has grown up 
here all this vast and complicated industrial organization which 
we now see with its hundreds of occupations, its enormous plant 
and apparatus of all kinds, connected throughout by mutual 
relations of dependence, kept in order by punctuality and trust- 
worthiness in the fulfillment of engagements, dependent upon 
assumptions that men will act in a certain way and want cer- 
tain things, and, in spite of its intricacy and complication, work- 
ing to supply our wants with such smoothness and harmony 
that most people are unaware of its existence. They live in it 
as they do in the atmosphere. * 


The basis of American government is the “common-law 
doctrine of the supremacy of law’—the central idea of the 
revolution—which was “put in a nutshell” by James Otis 
in his “Vindication of the Massachusetts Representatives” 
in 1763 when he said, “Although most governments are de 
facto arbitrary . . . none are de jure arbitrary.” But as 
a great English judge, Lord MacNaughten, I think, once 
said, “It is one thing to put a thing in a nutshell and an- 
other thing to keep it there.” The American people with 
the help of John Marshall and the American bar, and, under 
the inspiration of Otis, Patrick Henry, and a host of for- 
gotten men like Thomas Allen, have “kept it there.” 

From the manuscript journal of James McHenry, a dele- 
gate to the Federal Constitutional Convention of 1787 (sold 
in New York in 1917) the following story was quoted in 
the press. After the convention had finally approved the 
Constitution of the United States for submission to the 
several States, a lady asked Benjamin Franklin, ‘Well, 
doctor, what have we got, a republic or a monarchy?” “A 
republic,” replied Franklin, “if you can keep it.” 

Macaulay, writing in 1829, predicted that the test of 
American institutions would come in the twentieth century 
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when the population had increased to such an extent that 
the problems of the Old World appeared. We are beginning 
to face such problems to-day. In spite of all the current 
pessimism, I am optimist enough to believe that out of 
the experience of three hundred years in the development 
of the critical faculty of individuals, beginning in Virginia 
and Massachusetts, a sufficient amount of common sense, 
sense of humor, and good-fellowship have permeated the 
nation to weather the storms, so that, with the help of more 
hard, constructive thinking by individuals like that in the 
past, we can “keep the republic” and keep the doctrine of 
James Otis as the standard. We have heard much of the 
policy of “conservation of our natural resources.” May it 
be the great function of the Marshall-Wythe School of 
Government and Citizenship to help in this work of “con- 
servation” of the moral and intellectual resources of the 
American people to which Virginia has contributed so much. 
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setts from the Revolution to 1813,” 2 Mass. Law Quarterly for May, 1917. 

Smith, “History of Pittsfield,” Vol. I, Chapters XVITI-XX. 

William Tudor, “Life of James Otis.” 

“Observations on the Reconstruction of Government in Massachusetts Dur- 
ing the Revolution,” by C. F. Adams, Editor, Works of John Adams, Vol. IV, 
pp. 213-218. 

Report of the Massachusetts Constitution by the Committee of Thirty to 
the Massachusetts Convention on October 28, 1779, with notes showing the 
changes made by the Convention with references to the Virginia Bill of Rights 
and other explanatory information. John Adams’ Works, Vol. IV, pp. 219-267. 

Journal of the Convention of 1779-80. 

Journal of the Convention of 1788 on the Federal Constitution, with notes 
of Theophilus Parsons. 

George M. Trevelyan, “ England Under the Stuarts.” 

The History of the Massachusetts Constitution in the Manual of the Consti- 
tutional Convention of 1917. 

Harding, ‘‘The Struggle for the Constitution in Massachusetts,” containing 
the story of the ratification of the Federal Constitution in 1788. 

Memoir of Theophilus Parsons containing the “Essex Result” and much 
other information. 

John Adams, “Thoughts on Government,” and Patrick Henry’s “Letter of 
May 20, 1776, in regard to it. Works, Vol. IV, pp. 195-200. 

A sim lar letter from John Adams to John Penn of North Carolina in January, 
1776, in answer to a request from the colonial legislature of North Carolina 
Works, 4, p. 203. 

C. F. Adams,“ Massachusetts History and Historians.” 

A. C. McLaughlin, “The Courts, the Constitution and Parties.” (Especially 
pp. 85-107.) 

The following may be obtained in the form of Old South Leaflets for five 
ce its apiece by writing to the Old South Association, Old South Meetinghouse, 
Po ion, Mass.: ¢ 

No. 7. Charter of Massachusetts Bay, 1629. 

No. 164. The Massachusetts Bodie of Libertys, 1641. 

No. 169. The New England Confederation, 1643. 

Ne. 209. The Rejected Constitution of 1778. 

No. 206. The Massachusetts Constitution of 1780 with amendments to 
1915. The twenty-two amendments adopted since 1915 as a result of the con- 
vention of 1917 may be obtained in a pamphlet with the constitution by writing 
to the Secretary of the Commonwealth, Statehouse, Boston. The Convention 
of 1917, after the submission and adoption of the separate amendments, sub- 
mitted to the people a “ Rearrangement of the Constitution.” This document, 
with a rather curious history, after the vote of the people, was claimed by some 
members of the convention to be a new or substituted constitution. The ques- 
tion was brought before the Supreme Judicial Court by mandamus proceedings 
cn the question as to which document should be printed with the statutes “as 
the state constitution.” The court decided that the constitution of 1870 and 
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its amendments was still the operative instrument and that the “ Rearrange- 
ment” while it might be convenient for reference was not intended as a sub- 
stitute constitution. As both documents are printed, however, historical stu- 
dents, to avoid confusion, should be careful to use the original constitution of 
1780 with its amendments in their chronological order and examine the opinion 
of the court in Loring vs. Young et al., 239 Mass. 349, as to the history and fate 
of the so-called “Rearrangement” of 1919. Further details as to its history 
will be found in Mass. Law Quart. for February, 1922, and May, 1924 
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